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Memorandum, 

TO : Director, Federal Bureau ^rf/lnveatlgatlon 


date: 10-22-71 




FROM ^ John T. Duflfne*’ 

j Exec. Asst J^o DAG 


*)£./> d 

SUBJECT (j) 


DATE OF BIRTH 


Lewis F, PQwejJL. Jr._ 


9-19-07 



i r ~ 


POSITION 

OFFICE OR DIVISION (Location) 

Associate Justice _ 

Supreme Court 

(CHECK ONE) 

TYPE OF POSITION 

□ EMPLOYEE (3 APPLICANT 

[2 SE1EITIVE Q NON-SENSITIVE 

ENTERED ON DOT! 

TYPE OF APPOINTMENT 


R) please Institute the usual character Investigation in this natter and 
forward copies of the reports to this office# 

| | Please furnish results of Name Check and search of Identification Records 
prior to completion of investigation. 


Standard Forms 86 are attached. Please return the original signed copy 
vith the final report of this investigation. 


| | Name Check made 


n Fingerprint Chart attached 


// 


H Please institute a name check of this individual whose Standa r d Form. 57/86 
is enclosed. The Fingerprint Chart is being forwarded to the Identification 
Building. 

| ) p lea se discontinue the character investigation in this matter. Standard 
Farm 86 submitted with our request should be returned to this office . 


Completion date C 





121928 

,0.B. 10-28-71 |\Jy/' 

W- 7 


/ 





PLAINTEXT 


10 / 22/71 


TELETYPE 


IMMEDIATE 


TO SACS RICHMOND 
NORFOLK 
BOSTON 
JACKSONVILLE 
ST. LOUIS 
ALEXANDRIA 
CHICAGO 

WASHINGTON FIELD 
NEW YORK 
LOS ANGELES 
CHARLOTTE 
PITTSBURGH 
BALTIMORE 
NEWARK 
NEW ORLEANS 

FROM DIRECTOR FBI ° 


in - P i >'•- : 


LEWIS FRANKLIN POWELL, JR. , 


PERSONAL ATTENTION 




- / 

JUSTICE, U. S. SUPREME COURT. 

DAPLI, BUDED/ WEDNESDAY BOON, 


NEXT, WITHOUT FAIL. NO DELAY WILL BE TOLERATED. 


RE BUREAU TELEPHONE CALL TO RICHMOND THIS DATE. 

APPLICANT BORN SEPTEMBER NINETEEN, NINETEEN SEVEN (VERIFY 
BY BUREAU OF VITAL STATISTICS RECORDS), AT SUFFOLK, VIRGINIA. 
SEE "WHO’S WHO IX AMERICA" CURRENT EDITION FOR MORE COMPUTE 
DETAILS. 

RICHMOND: INTERVIEW APPLICANT IMMEDIATELY FOR COMPLETE 

BACKGROUND DETAILS, INCLUDING EDUCATION, EMPLOYMENT, MEMBERSHIP 
VATE PERIODS OF APPLICANT’S LIFE, 



rc^At i 

COMMUNICATIONS SECTION 


M 


Walters 

Soyars 

Tele- Room 

Holmes 

Gandy 


ES4JAN1119 



MAIL ROOMl I TELETYPE UNIT 




RETURN TO I1R. 



Jb£./JolC. 



TELETYPE TO RICHMOND 

RE: LEWIS FRANKLIN POWELL, JR. 


INCLUDING PART-TIME EMPLOYMENT AND SUMMER ACTIVITIES SINCE 
GRADUATION FROM HIGH SCHOOL, MUST BE ACCOUNTED FOR. ALSO 
ASCERTAIN WHERE APPLICANT GRADUATED FROM HIGH SCHOOL AND INSURE 
APPROPRIATE INVESTIGATION CONDUCTED THAT LOCALITY. ASCERTAIN 
IDENTITIES AND CURRENT RESIDENCES OF CLOSE RELATIVES, INCLUDING 
IN-LAWS, AND VERIFY RESIDENCES OF CLOSE RELATIVES THROUGH 
ACTIVE INVESTIGATION. DISCREETLY ASCERTAIN REPUTATION AND 
CONDUCT ARREST CHECKS. SUTEL BUREAU IDENTIFYING DATA CONCERNING 
ANY DECEASED CLOSE RELATIVES. ALSO ASCERTAIN PERSONAL PHYSICIAN. 
USE SF EIGHTY-SIX AS GUIDE IN OBTAINING ALL PERTINENT INFORMATION. 
ADVISE ALEXANDRIA, WASHINGTON FIELD AND BUREAU OF ANY FOREIGN 
TRAVEL. 

IN THE INTERVIEW OF APPLICANT YOU SHOULD DETERMINE ANY 
BUSINESS INTERESTS, IDENTIFYING ENTERPRISES IN WHICH HE IS 
OFFICE R OR DIRECTOR, WHETHER BE HAS EVER BEEN ARRESTED OR IS 
PRESENTLY UNDER INVESTIGATION FOR POSSIBLE VIOLATION OF A 
CRIMINAL STATUTE, WHETHER THERE ARE ANY TAX LIENS OR OTHER 
COLLECTION PROCEDURES INSTITUTED BY EITHER FEDERAL, STAKE, 

OR LOCAL AUTHORITIES, WHETHER HE HAS EVER BEEN SUED OH BEEN A 
PARTY OF INTEREST IN A LEGAL PROCEEDING, WHETHER HE HAS WRITTEN 
OR PUBLISHED ANY LEGAL ARTICZfS, WHETHER HE HAS RECEIVED ANY 
PRIZES OR HONORS OR OTHER FORMS OF RECOGNITION, WHAT SIGNIFICANT 
OR POSSIBLY CONTROVERSIAL SPEECHES HE HAS MADE AND THE LOCALITY 

- 2 - 


. ■ v :■*: ■■ v rs? 



TELETYPE TO RICHMOND 

RE: LEVIS FRANKLIN POWELL, JR. 

r ' • * , 

WHERE THOSE SPEECHES VERB MADE, WHETHER HE HAS ANY REAL ESTATE 
HOLDINGS, AND WHETHER HE HAS ANY INVESTMENTS OR HAS TAKEN ANY 
OFFICIAL ACTION WHICH MIGHT RAISE QUESTION OF CONFLICT OF 
INTEREST. 

BALTIMORE: CHECK DCI1, RICHMOND TO FURNISH MILITARY 

NUMBER. 

ALL OFFICES: DO NOT CONDUCT NEIGHBORHOOD INVESTIGATION. 

APPROPRIATE PERSONS SHOULD BE INTERVIEWED TO DETERMINE APPLICANT'S 
LEANINGS TOWARD CIVIL RIGHTS MATTERS AND HIS JUDICIAL ABILITY 
AND TEMPERAMENT. NEWSPAPER MORGUES SHOULD BE CHECKED EVERYWHERE 
HE LIVED, WORKED, ATTENDED SCHOOL, MADE PUBLIC SPEECHES, ETC. 

IF NO MORGUE MAINTAINED, CONSIDER DISCREET INTERNE* OF EDITOR 
OR PUBLISHER. DETERMINE IF ORGANIZATIONS TO WHICH HE BELONGED 
OR REAL ESTATE WHICH HE OWNED HAVE RESTRICTIONS IN REGARD TO 
RACE OR RELIGION. A REPRESENTATIVE NUMBER OF ATTORNEYS OF 
BOTH MAJOR POLITICAL PARTIES SHOULD BE INTERVIEWED. 

ST. LOUIS: CHECK NPRC-M HE POWELL. RICHMOND TO FURNISH 

MILITARY SERVICE NUMBER. 

RICHMOND: PROMPTLY FURNISH MILITARY SERVICE NUMBER TTO 

BALTIMORE AND ST. LOUIS AND SOCIAL SECURITY NUMBER TO BUREAU 
AND WASHINGTON FIELD. 

FOR INFORMATION OF ALL OFFICES FOLLOWING PERSONS HAVE 
FURNISHED FAVORABLE RECOMMENDATIONS TO ATTORNEY GENERAL'S OFFICE 
OR PRESIDENT HE POWELL SINCE NINETEEN SIXTY-NINE. THEY SHOULD 

- 3 - 



TELETYPE TO RICHMOND 

BE; LEVIS FRANKLIN POWELL, JR. 


BE INTERVIEWED FOB COMMENTS IF AVAILABLE. 

RICHMOND: TRIAL LAWYERS 

ASSOCIATION, SEVEN TWO TWO MUTUAL BUIIDING, RICHMOND, VIRGINIA 

ICHMOND. 


VIRGINIA 


[m: 


RATED, S 


MAIN STREETS, 


HE 

VIRGINIA BAR 
SEVENTH AND MAIN, RICHMOND. 
PIONEER BUILDING, 




/MEMBER ABA FEDERAL 
ONE . FIVE EIGHT EIGHT. 


NtU t 


























TEIETYPETO RICHMOND 

BE: LEWIS FRANKLIN POWELL, JR. 

« JLL INVESTIGATIONS MUST BE COMPETED AND SUBMITTED TO .;'/ v 
‘ V- fe'" .TfV '';i- ^ ■' <v — v' -V: * '•/•?. ■ • „ ~ . V. • ' *' 

v jMnBK^' b B^%i6bv 

PERTINENT DOCUMENTS SUCH AS NEWSPAPER CLIPPINGS, COPIES 
OF SPEECHES, ETC. , MUST BE ATTACHED TO REPORT WITH THE RESULTS 
OF INVESTIGATION ORGANIZED IN SAME SEQUENCE AS SET FORTH IN THE 
HANDBOOK, AND MUST BE ACCOMPANIED BY A TABLE OF CONTENTS. 

ALL OFFICES SHOULD ANSWER PRESS INQUIRIES WITH "NO COMMENT." 

EACH OFFICE SUBMIT FIVE COPIES OF REPORT. LENGTHY REPORTS 
SHOULD BE PLACED ON COMMERCIAL AIRLINES TO NATIONAL AIRPORT, 
WASHINGTON, fD. C. , AND WASHINGTON FIELD NOTIFIED TELEPHONIC ALLY 
TO PICK UP. S SHORT REPORTS MAY BE FURNISHED BUREAU BY FACSIMILE 
MACHINE. 

ADDITIONAL PERSONS WHO HAVE FURNISHED COMMENTS TO PRESIDENT 
OR ATTORNEY GENERAL ARE: 

RICHMOND: DAVID E. SATTERFIELD III, U. S. CONGRESSMAN, AND 

WASHINGTON FIEU>: WORID TRADE RELATIONS, 

INCORPORATED, DUPONT CIRCLE BUIIDING, WASHINGTON, D. C. ; HENRY 
" BELLMQN, SENATOR FROM OKLAHOMA; JOHN O. MARSH, JR. , U. S. 
CONGRESSMAN; AND WILLIAM L. SCOTT, U. S. CONGRESSMAN. 




October 22, 1971 


% 


PERSONAL 


<& 


Honorable Lewis F. Powell 
Post Office Box 1535 
Richmond, Virginia 23212 

Dear Mr. Powell: 

The President’s announcement last night *his 
intent to place your name in nomination as Associate 
Justice of the Supreme Court of the United States was 
indeed good news. Your career has certainly been dis- 
tinguished and bodes wall for the future of the Court. 
You have my sincere congratulations on this honor and 
my best wishes for success. 

Sincerely yours. 



J. Edgar Hoover 





MAILED Z 

OCT 22 1971 

FBI 


; 7 7 



12 OCf 22 1971 


1 - Richmond 


- Tolson . 

Felt 

Rosen _ 


Mohr 

t Bishop 

filler, E.S. - 
Callahan — 
Casper — — 
Conrad — . — 

Dalbey 

I Cleveland — 

| Ponder 

I Bates 

fTavel 

| Walters 

j Soyars 

|Tele. Room . 

iHolmes 

§? Gandy 


NOTE: 


Mr. Powell is on the Special Correspondents List. 


JBT:djg (4) 
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MAIL ROOM l I TELETYPE UNIT| 1 











































TO SACS WASHINGTON FIELD 
NEWARK 

SAN FRANCISCO 
NEW TORE 
BOSTON 


PERSONAL ATTENTION 


7 


'-&3 


IRON DIRECTOR FBI ,JbC*/,feflC 

DAPLI, JUSTICE, SUPREME 

COURT OF THE UNITED STATES ; 

LEWIS FRANKLIN Cowell , _JR^, dapli, justice, supreme COURT 
OF THE UNITED STATES; BUDED BOTH CASES, NOON, WEDNESDAY , NEXT. 

NO DELAY WILL BE TOLERATED. 

INFORMATION RECENT PRESS ITEMS INDICATES FOLLOWING MAY n 

CSX 

HAVE PERTINENT COMMENTS RE ABOVE CANDIDATES' QUALIFICATIONS. 
INTERVIEW PROVIDED NOTHING YOUR FILES TO PRECLUDE SUCH I 
WASHINGTON FIELD; fl^^HHH^^VAND 



b 

'O 




\ 


i^Co 

>7C 


RESEARCH PROJECT ACTION COUNCIL. 


NEWARK: PROFESSOR 


SAN FRANCISCO: 


"'Vv ' 


f. -fr.r’A- ■ 




BOSTON: PROFESSOR 


.. •• ' ' \ v 



INCETON UNIVERSITY. 
STANFORD UNIVERSITY. 
HARVARD UNIVERSITY. 



JAR:njf 
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OCT 28 1971 


mmrnmmh 
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The Attorney General 


Director, FBI 


October 29, 1971 


LEWIS FRANKLIN POWE 



SUPREME COURT OF THE UNITED STATES 






m/ \ 

/ ;A J 



Tolson 


The ’’Washington Post” on October 29, 1971, on page A1 
carried an article captioned ’’FBI Queries Possible Opponents of Two 
Supreme Court Nominees. " This article indicates that certain 
individuals interviewed during the course of the investigation of the 
captioned individuals were asked ’’whether they plan to fight the 
confirmations. ” 

This is to advise that the Agents who conducted the 
interviews of these individuals have been contacted and deny that 
any time did they ask whether the person being interviewed planned 
to fight the confirmations or planned to testify against the nominees. 


1 - The Deputy Attorney General 


OFL:bshsdlb 
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Note: See memo Cleveland to Rosen, 10-29-71, same caption, JARrbsh 







20 NOV 1 1971 




JT 1 TELETYPE UNIT I I 
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OmOHAl POJtM HO. 10 
MAT IV42 CDITtOM 
GSA CCH. ttO. MO. 27 

UNITED STATES 


fERNMENT 


Tot son 
Felt 


TO 


Memorandum 


= Mr. Clevelam 




DATE: 10/21/71 


FROM : L. H. Marti 



<9 


/ 


SUBJECT: LEW! s FRANKLIN POWELL, JR. 
DEPARTMENTAL APPLICANT 
JUDGE 


This memorandum sets forth information in Bureau 
files concerning Lewis Franklin Powell, Jr., who was nominal 
for the Supreme Court by President Nixon. 

Powell was born on 9/19/07 at Suffolk, Virginia. 

He attended McGuire's University School of Richmond from 1921 
until 1925 obtaining a B.S. degree. He received an LL.B 
degree in 1929 from Washington and Lee University and an LL.M 
degree -from Harvard University in 1932. He married Josephine*?* 
Sucker on ,5/2/36; Powell served with the U. S. Air Force'" ' 
during World War II and was advanced to the rank of Colonel. 
Powell has held a number of important positions in the American 
Bar Association and in 1964, was elected president of the 
American Bar Association. He is presently associated with the 
Hunton, Williams, Gay, Powell, Gibson law firm, 700 East Main 
Street, Richmond, Virginia. 






It is noted that in March, 1964, one Dr.) 

„ University of Michigan, addressed a Conference on National 
Organizations at Chicago, Illinois, dnr^u^rii^lT he belittled 
the communist threat by referring toHHHH^Hvand his state- 
ment that "Thelre^are only 8,000 communxst^i^Ene United States, 

Arr»nrH-i nor t r\ nnr cruir(»0 



oke to this, group on zne ioilowing day anc^us^jg 
as hiA authority, allegedly repeated the fl||^HVstate- 
in his ba^que^^ddress . It was recommended affl^^^oved 
this matter bte taken up with Powell by Inspector H. L. 
Edwards, who kjnewjPowell personally, to determine the circum- 
stances invol^£B in this matter. . 


ment 

that 




In a personal letter to Inspector Edwards dated 4/9/64 
Mr. Powell expressed s ur pr^^that anyone thought^he was 
tej&C, favorably impressed by Dr reference to the ^BI . He went , 

Administrative Review TT “' * 7 




1 - 
1 - 
1 - 
1 - 


Mr. 

Mr. 

Mr. 

Mr. 




Felt 

Rosen 

Mohr 

Bishop 


1 - 

1 
1 
1 


Crime Records 
Mr. Dalbey 
Mr. Cleveland 
Mr. Martin 


Division 





RECORDS© 


3 DEC 8 1371 


CONTINUED" -s^OVER" 



101971 









Memorandum to Mr. Cleveland 
Re: Lewis Franklin Powell, Jr. 


JdG> 

Jb7C 


on, "I did 'ad lib' a reference to Dr.flHjHB^tatement about 
the 'maintenance of internal order. ' Onus^iave been too subtle 
for your informant as jy^intentibn was certainly not to 
compliment either Dr. or imply in the slightest my approval ^ 

of what he said. Instead; although my refereng^was extremely 
incidental, I intended to belittle what Mr. Q|^^^iad said." 


To theafo rementioned two paragraphs the Director noted 
"Mho is Dr. did we write him; Powellte explanation is 

certainly a^^HF one. H." 


Powell was approved by the Director to be on the Advisory 
Committee for Extended Training Facilities at Quantico, Virginia, 
on 5/26/71. Members of this Committee have not been advised 
personally pending an exact date for opening of the Academy. 


A check of the records of the Identification Division, 
FBI, on 10/21/71 indicates no records for Powell. 

SAC, Moore, Richmond Division, advised on the evening 
of 10/21/71 he is personally acquainted with Lewis Franklin 
Powell, Jr., who has been an SAC contact in the Richmond office 
for a number of years. He considers Mr. Powell to be a learned 
attorney whose character and loyalty are above reproach. 

Mr. Powell is an avid admire^ of the Director and the FBI, and 
SAC, Moore feels he would be a valued asset to the Supreme Court 
of the United States. 
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5010*106 


OPTIONAL FORM NO. 10 
MAY If 62 COITION 
GSA CCN. RCO. NO. 22 


UNITED STATE: 



VERNMENT 



TO 


kOM 


Memorandum 

Mr. Cleveland 
L. H. Marti^\ 



Casper . 


DATE: 10-22-71 


SUBJECT: 



Conrad 

Dalbey 

Cleveland _ 

Ponder 

Bates 

Tavel 

Walters 

Soyars 

Tele. Room . 
Holmes . 


JbCo/blC 


SUPREME COURT NO 



I At 3:30 p.m. today, 10-22-71, John Duffner, Executive Assistant 

to the Deputy Attorney General, advised that they desired expedite 
investigations of captioned individuals as Supreme Court nominees. He 
requested investigation be completed and results furnished to the Office 
of the Deputy Attorney General by the close of business Thursday, / 

October 28, 1971. 

These cases are being ordere^t^hefield for immediate attention. 

Mr. Duffner advised that Powell andHHBphave been informed concerning 
these investigations and that both of tnen^r^vailable for interview for 
the purpose of obtaining any additional background data required. The 
appropriate field offices are being instructed no neighborhood investigations 
are to be conducted without Bureau authority. The Senators from Virginia 
will be interviewed regardmgPowell, and the Senators from Arizona will 
be interviewed since|HMn)^ ctlced law there until 1969. 


\ 

X 

& 

> 

N 


ACTION: 


For your information. 


1 - Mr. Rosen 
1 - Mr. Mohr ■ ^ , 

1 - Mr. Felt 
1 - Mr. Bishop 
1 - Mr. Cleveland 
1 - Mr. Martin 

LHMrmkr (7)\ 
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FEDERAQ BUREAU OF INVESTIGATION 


'■v 




REPORTING OFFICE 

SAN FRANCISCO 


OFFICE OF ORIGIN 

BUREAU 


DATE 

10/23/71 


INVESTIGATIVE PERIOD 

10/23/71 


TITLE OF CASE 


0 


REPORT MADE BY 


LEWIS FRANKLIN POWELL, JR. 


C 


typed by 

kah 


CHARACTER OF CASE 

DAPLI 

JUSTICE 

U. S. SUPREME COURT 




REFERENCE ; 


ENCLOSURE 


Bureau telephone call of Supervisor j 
to San Francisco, 10/23/71. 


- RUC 


Q 


TO BUREAU 

Five (5) copies of a "San Francisco Chronicle" 
newspaper article concerning a speech the Applicant gave on 
3/23/65. 


ACCOMPLISHMENTS CLAIMED 


CON VIC AUTO. FUG 


□ NONE 


RECOVERIES 


ACQUIT- 

TALS 


CASE HAS BEEN: 

PENDING OVER ONE YEAR □ Y ES | |nQ 
PENDING PROSECUTION 

OVER SIX MONTHS QyES | )NO 


APPRO VED 




SPECIAL. AGENT 
IN CHARGE 


DO NOT WRITE IN SPACES BELOW 


COPIES MADE: 



(3 0 

SD) ^ V 


-l 


' l;r Bureau (Enc. 5) 

1 - San Francisco (77 -NEW) 


NOT RECORDED i 

7 OCT 27 1971 




Dissemination Record of Attached Report 


Agency 



mum 


Request Reed. 





Date Kwd. 


1 

3RRHI 


How Fwd. 

■FfSTi 

I99M 



By 

igy? xj w 


371 



c 


- A* - 

ER PAGE 


U.S. GOVERNMENT PRINTING OFFICE : 1*70 0-375-139 
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6wiTED STATES DEPARTMENT OF MSTICE 
EEDERAI BUREAU-OF^I INVESTIGATION 


Copy to: 


Report of: 
Dote: 



Office: SAN FRANCISCO 


Field Office File h 


7 7 -NEW 


Bureau File #: 


Title: 


LEWIS FRANKLIN POWELL, JR. 


% " •' 


Character: 


DEPARTMENTAL APPLICANT 
JUSTICE 

U. S. SUPREME COURT 


Synopsis: Applicant gave a speech in San Francisco on 

3/23/65. No credit or police records located 
for Applicant. 

- RUC - 


DETAILS: AT SAN FRANCISCO, CALIFORNIA 

On October 23, 1971, the newspaper libraries of 
the "San Francisco Chronicle" and "San Francisco Examiner" were 
reviewed, and the only information located pertinent to this 
investigation was an article in the "San Francisco Chronicle" 
of March 24, 1965, reporting a speech the Applicant had given 
on March 23, 1965, in San Francisco. A copy of this article 
is attached as an exhibit. 


>7C 


CREDIT AND POLICE RECORDS 




On October 23, 1971, Classifier, . 

San Francisco Police DepartmentTBureauof Identification, 40 'v- 
advised he could not locate any record identifiable with the 
Applicant. ._ «• : ~ v - ' 

The following investigation was conducted by 


On October 23, 1971 , Credit Bureau 

Metro, San Jose, California, whra^ovCT^Tan Francisco, advised 
she could locate no record identifiable with the Applicant. 


1 * 

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; it and its contents 
are not to be distributed outside your agency. 


' ‘ V' < '■* ■j t> I • 

, ; .iV £/ : i./.A.-' 
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er 


mar 24 m 


LEWIS F. POWELL JR. | 
Bar Association president | 




A revival of public moral- 

ity and decency in America ^ 5 
was called for yesterday by |p|§|||^ t *S ’ 

the president of the American yjji | ■’■•■“ 

that the Celebration oHaw » 

and order “is eroding the 

very foundation of our democ- ‘ ' 

His remarks were made to : 

250 lawyers and judges 

tending a combined luncheon i |4|p§| 

meeting of the Bar Associa- ■ 

tion of San Francisco and the 

Lawyers Club at the Slier a- j Hit; rararaHpfiF i 'i*;:-’ 

“The crime rate is increas- p|p ^ J^ r '•• 

ing five times faster than our ,Si» ,\ ;lg|P^v : <: , < f : : 
population, and yet Ameri- j • 'v'fe JSppiljl 

cans, unless their immediate , ■ y pjifl ^ 

families are involved, are: \ 

generally apathetic , . .” he LEWIS F. POWELL JR. | ) 
said.- L bar Association president If . 

NEAR PARALYSIS 1 ,* 

“In more and more cities, cision of the Supreme Court J 
the public is warned to stay and quite another to criticize « 
off downtown streets and stay our system of law and order. J 1 ■ 
out of parks after nightfall. THE COLLEGE MOBS | f‘ 
“But the surge of criminal- He a | so blamed busines|- y • 
ity is not confined to large mcn w | )0 knowingly violate y 
cities alone. It is a national an tj.trust laws, labor leaders j&y 
problem, and we are ap- w ^ 0 break labor laws, and > 
pleaching paralysis m the ^ “ man y individuals wliio 
first duty of government— the (jout the j aw by supporting <v 
protection of a citizens per- g am jjH n g and pornographV, ; 
son and property. violate traffic laws, or per- 

He said there is a gencra j ure themselves every yefrf .. 
lack of respect for the legal at income tax Urne ;. | , 

• processes. The P° lice ar f Powell tlien turned his dj- 

sometimes guilty, through lg- tention to t b 0S e who use ciVil 4 
, noratice or misplaced zeal, diso5edicnce ra thcr than tfie ? # . 

of creating this lack of re- courts to c h a iienge present V •> 

. spcct he noted. | laws. I 

- The niisconduct of govern- “These groups declare thm 
lncnt officials, when ba-i only just laws must be obeyed y ;. 
covered, has “the gravest and eac b group will decide ; / 
consequences.” what is just. This philosophy^ 

>, “Even lawyers have some] carried to its logical extreme^ t 
responsibility for tins deteri-j leads to anarchy. ‘ 1 ; 

•f oration when they fail to de-; “This, as you know well,; | 
fend the judicial process. It' has occurred on some college y:'y 
• is o"e. thintr tp criticL^^M-ow w^^ 1 ; "^ >■ 

v « - / ■>>.. ' n ' s/ 4 K <! . : 
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f • FEDERAL BUREAU OF INVpBTIGATION 




REPORTING OFFICE 


NEW YORK 


OFF ! CE OF ORIGIN 


BUREAU 


DATE 


10/26/71 


INVESTIGATIVE PERIOD 


10/23 - 26/71 




ft/ 


TITLE OF CASE 


O 


LEWIS FRANKLIN POWELL, JR. 


REPORT MADE BY 


CHARACTER OF CASE 


Je*2> 

_b7C 


TYPED B 

p*it 


DAPLI 

JUSTICE 

SUPREME COURT OF THE UNITED STATES 


REFERENCE: 


Bureau teletype to Richmond, 10/22/71. 


LEADS: 


NEW YORK 
1 . 

2 . 





FD-2t>4 (Rev. 3-3-59) 


‘V 


UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


Copy to : v 

Report of? 

Date: 

Field Office File #: 
Title: 



■K. 


Office: New 

10/26/71 

77.34527 Bureau File #, 

LEWIS FRANKLIN POWELL, JR. 


• • & •' • ... • • . .<> 

York, New York 




DEPARTMENTAL APPLICANT 
Character: JUSTICE 

SUPREME COURT OF THE UNITED STATES 

S y n °p si$: Associates, including lawyers, judges and business 

associate, comment favorably and recommend. 
Applicant is a member of The Association of the 
Bar of the City of New York and two clubs in 
New York City. Results of investigation regarding 
newspaper morgue, credit and arrest set forth. 

— P — 


ENCLOSURES : 

Exhibit A: 


Miscellaneous newspaper clippings 
obtained from the ‘‘New York Times". 



This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; it and its contents 
are not to be distributed outside your agency. 


U. S. GOVERNMENT PRINTING OFFICE : 1970 O - 406-840 
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BAR ASSOCIATIONS 

MEMBERSHIP 

NEWSPAPER MORGUE 

RACIAL LEADERS 

CREDIT 

ARREST 



MISCELLANEOUS 


11 



as icnown LSI /IS FRANKLIN POWELL, Jll., s 
approximately 1950, having met him in connect 
worl^foi^th^Amer^aj^^^^Association (ABA) . 

toHHHirheld the position of President < 
AB^rroml964 to 1965. POWELL is presently a 
with the law firm of Hunton, Williams, Gay, Pi 
and Gibson and has been associated with this 
for many years in Richmond , Virginia. POWELL 
credentials and experience in the field of la 
very impressive and. he is a knowledgeable , in 
well rounded individual who is highly ra garde 
professional associates. His opinion Is soug' 
and highly regarded in questions concerning 1 
matters. POWELL is a member of a number of p 
organizations including the ABA, the American 
of Trial Lawyers (ACTL) , the American Bar Fou 
(ABF) , the Association of the Bar of the City 
York, the Century Club and the University Clu 
clubs are located in New York City, New York, 
has served as president of the ACTL and the A 
has written a ./number of articles and g.ven num 
speeches in connection with his membership wi 
organizations . 


and highly regarded In questions 
matters. POWELL is a member of 
organizations including the ABA, 


In discussing PO^ 
rights and racial matters M 
is fair and unbiased and is 


stanci on civ 

? advised tha 
ype of indi 


out ‘that ’POWELL, while president of the- ABA*, 
the Of fide of Economic Opportunity* s program 
aid to the poor, and POWELL 1 s support was Inst 
In hhving this' program accepted . * He also adv 
POWELL served on the President's Commission o 



















J 


'.-Jr. 



Constitution ' of the United States and that ha 
knows of no prejudices that. POWELL has concerning 
race or religion. He said he has, no knowledge 
of any organization to which POWELL belongs that 

restrictions in regard to race or religion. Mr. 
J statec! he lias advocated POWELL ' s appointment 
as a JUfige for several years and is pleased to recommend 
him, confident that he will perform his duties in an 
excellent manner. 



JolC 



one occasion but has 

number o 


lat he met Mr. P0 T -7ELL on 
:ved him at professional 
meetings on a number of occasions. He said that he 
has had no direct dealings with him, but based on 
his reputation and his observations of POWELL * s 
behavior, he believes that he is well qualified for 
the position of Justice of the Supreme Court. 





! % rj* . 















_______ 

i venue, new xorx. urcy, < advxsed he :has known POWELL for over • ,***# 

forty years, having been a classmate of his at Washington 
and Lee. He stated he felt it would be difficult for him 
to be really objective about POWELL because he knew him too 
well and was to close to him. He stated however, that he 
felt POWELL to be eminently qualified for a seat on the 
Supreme Court, that he was a person of great emotional 
stability and one of the top five or ten citizens and 
lawyers in the United States. He stated he felt him to 
be a person of outstanding character, associates, reputation, 
and a loyal American citizen whom he could give his highest 
recommendation. He stated he knew nothing concerning the 
applicant's personal or professional life that might reasonably 
become a source of embarassment to the Administration. He 
stated he knew nothing of a derogatory nature concerning him. 


United Virginia Bank, Richmond, Virginia, teiepnonically 
contacted the New York Office of the Federal Bureau of 
Investigation, on October 26, 1971* and advised that 
he has been personally acquainted with and associated 



JjTC 


He stated further that he looks upon POWELL as one 
"of the great Americans! who ;-«ts ^completely unbiased in ^ 
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: &i4 


the United States as he possesses goo^iudicial temperament 
and has a keen legal mind. Judge ■■■■ said that POWELL has 
his unqualified endorsement. 




rt^cJl 


1971, 
ssoci 
sed S 






New York StaCfe Supreme Court 
Appellate Division . 

First Judicial Department 
25th Street and Madison Avenue 
New York, New York 


ew York State supreme cour 
Appellate DMsion - ■ 

Second Judicial Department 
45 Monroe Place '■ 

Brooklyn , New Yo r k * 















lembershii 


Mi 

Committee on 
Association c 
3b West 44th 
New York, Nev 


ober 2t 
ntury < 
New York", advised 
JR. has been a club meml 
ion- resident member in. 
Decause Mr. POWELL re si 
lot eligible to hold an 
knowledge never has hel< 

October 21 
HHHHHH Bookkeeping 
54tt^Street, New York, ] 
bhat LEWIS F. POWEEL, J: 
nember in good standing 
Mr. POWELL does not pre 
and has not held an off 


7 We st 43rd Street, _ 

that LEWIS F. POWELL 
and nmfflitlv is 
t 


4 


niver 
advis 
esently 
ides 


mi 


On October 2 
reviewed the records of 
229 West 43rd Street, N 
for the applicant conta 
nature. A few articles 
attached as exhibits to 


15(5 


rgu 
e fil 
inent 
ant a 
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Lewis Franklin PowjiLJr, 
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V/illiam Hmkbs Melrnginst 


22 1971 


* ‘ - : By mm ®AMm 

Lewb- TrzirLM Powell Jr. In it, he labels ns "sheer 
could M iif m the Supreme nonsense’' the assertion that 

Court .'ife Southern voice 


dissent and free speech are 
suppressed in America. *T 


v 


:*> 


ROSENBAUM 



- :v - ' By DAV1 

; . t$teU1 *6 %b* ftr# TU««s ' 

WASHINGTON, Oct 21— vf-ifiwjt, ' to pat him under . 

Early this •: week;' WJlliam .'sarveillsrtce, 

in a sneech last year at 


,*f// 


ilS 


n.r.ivc tidewater tJiatdemonstratorsgo beyond . 
|«! Virginia. In man- their constitutional rights of 
r-r-rs and nolish, free speech and petition “by 

Mr Powell fits occupying buildings and ty- 

mmzm comfortably into tag up traffic in the streets.^’ 
the image of the In speeches and testimony , 
antebellum South But in delivered while he was active 






that Mr. Rehnquist;s name, s 


It was only this afternoon 


No litigant, including the 
Government of the United 
Mr. Kehnquist hnd 


"liife ; new SmuW'- r ; ^^jeopardizes the presumption 
"IfV^Whiie' a 5 of-an*S accuied^ person’s inno- 

: PiStm oh" the* Stool ^rd%;8cence f and against “excessive 
Richmond, he quietly \ad- tolerance’ by parents, law, 

~ 1 milted NeMroe$n ; %> ‘ white officials ana juries. 

schools in . imr' while he Baid that sur- 

4 issue raged in other Virgin ia ^ vc y s had shown that “wealth, 
towns, no schools closed postuom and race of 

. Richmond clients may affect the stand- 

8r-, Mr. Pqweif,;. a . '^5 

: ^has neverlserved on a court Sv;, a '^5ulU‘; he said, ‘it is small. 

#Tof Jaw. .He/ )msi- however, wonder that^ the public ,at£ 

, ',i; earned * the reputation ;.;as ; ;a-y ^houlo be le^s than en-^j 
scholar! v and courtly advo- thiismstic about the admims- : 

• cate, a reputation that gamed 
him tiie presidency of three 
/ major legal associations: The- 
American Bar Association 
5 M (1904 to 1 965), the Arneri- 
; can Bar Foundation (1069 to 
j present), and the American 
. 1 College:' of Trial Lawyers 
; S| /19694S70},$; 

i f ■ Installed in August* -< - 

• He /was' Installed' ‘as. head 
of the mA 3;A;:: In- August, It 



cdlleagues;Jp\.the-. Justice 

oartment as a brilliant lawyer Bill Rchhquist was - born ^'.;w Sfl§fc 
who, V having , <mcc been , a Q Ct j f ; j 934, in; Milwaukee, 

•clerk. - io '4the J 


Politically, he is a Gold- graduate and law degrees — 
' water Republican,, wno came and "then came icr-Washing- 


tratlon of justice.” ;//.,;li§| 
V'i In 1966,* he warned that 
. “sta (emeriti by g verzealous 
or publicity-seeking police 
and prosecuting officials' as 
to alleged confessions, in?^< 
criminatory evidence, or r $c$ 
v the effect that the case . is^ : 
topen and shut’V^vere jeop- 
. ardizing the rights- .of 4 the 
'.accused/ ./ ; ; A'- ; '/ 

•vJ^Following a trip to the So- 
viet Union V iin I0o8.:he it> 
wat.a .time of 'growing, ialarm , spired in Richiriphd ;a 'course 
smoinif • lav/ycrs\and others - on life , under Communism— 
at racial dashes ind/k wbat'-<onc of . the first in. American.;, 
many' considcrcti-an increas- ; <:• public ' schools anywhere— , 
in" disregard for iavr and or-, and classes in the Russian j| 
. . der." •. ' language. The experience lied.. : 

f: ) “There is no cpiesiion ”*M: . to an; A.B.A. committee 
said at the time, “that we are mitte on Education Ag. 
in. a period in our- country Communism, . where 
v.Mr when respect for law and or- Powell, as a chaiman, pushed 
' der is at a low ebb.” — a program to emphasize the 

As a member -of .President vadvantages;;’df free institu; 

^ s '-' bom 'Mi 


-It : 


to Washington in 1 96S af|,the 
ministration to head the Jus- 


, satai 

beginning of the Nixon Ad- cle rk td"the late 0 u s tice Jack- 1 i«a 


ton/ in 1952 


serve as a- 


son. 








mm 


m 


tice ^partment^^Officc ^of . Sup portcr of.Goldwcler : 
Legal Counsel, a position de- , 

isefibed by. the President to- The v next year be went to 
"night as “the ^/^siddit’s; K; Phoenix, began private law 
lawyer's lawyer^- 


Among 



to 1 . politics. He has gone out, \ Mr^.Rehnquist is known as 
of his way, one- colleague ; an exceptionally' hard worker, ' 

/said, to participate in inter- and , this morning his-. desk 

‘ viewing law graduates who was piled high end his secrc-^SjfRSI# 
? a« /applying for. jobs, and tary said he was very busy. 

; questions about' the ;appli-if4SHe:J!S.5tal!, iongTSicic4>urncd 

' - ‘ 


cant’s / political 
'seem^imim^orlahtfff 


and athletic-looking 5<nd he 
looks younger than his 47 


■ br^l v||/rr, Powell was. 

Ad- Suffolk, near Norfolk, on 
|he/;- Sept. -19, ti^*/ ^ahd has lived 
joined a dissenting group in .most, of 'his. life in Richmond. 
/ dcclKrirl / that^/rccent Su-^ 'He atteiided college; and Jaw 
nremfe 'Courts decisions . limit- school * at W^hington 


JohhscmAf^-. Commission 
' ' f * Law £n f ^reement/; ' and . 
minis of Justice, 


i %% 


SJng police^ interrogation . and Lee, in Lexington, Va., and 


flavor 'of defendants. • Since 1937, he has been 

1 A.-iawver who is a friend associated in Richmond with 
: / of Mr. Powell noted that the one of Virginia’s oldest law 

•'^64 i ycar-oldHav,-yer--reecntIy---firms,-Huntdn,-WilHanis,-Gay r 
wrote an article' on law and Powell & Gibson, ;-' - . 

order that J. Edgar Hoover He and his wife, the ; for- 
V liked so much that it was. run mcr Josephin Pierce Rucker- 
in the latest issue of the of Richmond, whom he mar- 

1936, have three 
' one son. ij,:m 


in tnC' laics t isuti ui-hhu muuuuiiu, » 

I : F.B.I. Law Enforcement Bui- ried in 1936, 

L h :: ■ ' • - < / v > : - daughters and 

\ fcA . “ tfi.- '* r - - ■ “* 


:/cap 1 tal, 3 ,Mr,; / Rchnqu 1 st has ^j n 1953 t0 the former Nafaiio :4SilS 
often been tne spokesman for Cornell of San Diego. The 
the Administration on police icoupie^fhaf three- children, ******* 
-surveillance and other issues 
Ofv 


$fter he told a Senate sub- -Among his colleagues - in 
committee, that he vigorously, the Justice Department, Mr. 
opposed; any legislation that -Rchnqulsfel is respected first 
would restrict the Govern- 8n d foremost as 
rnent’s . ability to . gather in- President Nixon described 
formation , about -/ American him tonight as a consarva- 
4 citizens. ? He also tola Senator.; tive, “but only , in' a judicial. 

Sam J. Ervin Jr^the North not in^ i pbliti^l sense” “ •'% 

**"«"** - a close associate said aft- 


Cafoliha : V /Democrat / who 
|Jheaa$iith£_S^ 
tional Rights Subcommittee, 
that, although it would be 
"’inappropriate” and a “waste 
of the taxpayers’ money,” it 
would not violate the Sen- 
ator’s rights for, the Govcm- 


_ -erwardj^here’snb^qucstion#^ 
in my mind that he’s a top- 
. notch lawyer, both in his 


ENCLOSURE ry f/ 


writing ability and his legal 
acumen. Plus, he’s a hell ds a 
nice guy who never blows; 


’Li 

vs' Wm, 

H> t ' 

rrrp. 
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Lawyers Cancel Miami Dinners 
After Protests of Discrimination 


1 By SIDNEY E. ZION 

! The American Bar Associa-bers to discriminatory practices 
ition has canceled two dinner .which bar them from access to 
j parties scheduled at the Bath places where only their Chris- 
Club in Miami Beach during itstian brethren are welcome.’* 
’annual meeting in August be-i In a reply to Mr. Abram this 
| cause the club does not admit | week. Mr. Powell defended the 
Jews and Negroes to member-! choice of the club, but said he 
■ shit). |had canceled the plans because, 

,L/T lie action was taken by; “I cannot leave the association 
(Lewis F. Powell Jr., orcsident in a position where some might 
1 Uu* Bar Association, after a misinterpret its action regard- 


l ;number of protests were made, 
]inc hiding one by the American 
Jewish Committee. 


less of the actual facts.” 

The facts. Mr. Powell said, 
were that the Bath Club had 


Morris B. Abram, president j been used for similar functions 
of the AJ.C., praised the action' in 1959 and that the guest list 
as a “significant sie]>:^ti;attis determined solely by the Bar 
' could serve fcJt’a Association without regard to 

Both Club crifn mate ry the club's discriminatory poli- 

’ membership practices represent) ties. 

: a luxury which fpii groups can “Frankly it would never have 
afford.” } f /*\ VS occurred to me.” Mr. Powell 
Mr. Abram ierT^s “that there could be any 

’s United States -i^ire&ntaj£ve ^.po^jSle question. But because 
■the United Nations UximSat thei/fis the viewpoint expressed 
I Rights Commission. jin your letter, I am deter- 

Thc Bath Club is situated in! mined to preserve the appear- 
the midst of Miami Beach’s ance as well as the substance • 
large Jewish community. It has of the association’s histone 
never had a Jewish or Negro position of non-discrimination.” 
member. Mr. Powell said it was ’Veil” 

The Bar Association had ar-jto have brought the issue into 
ranged for two functions at the! the open. He said he had re- 
"lub:, its Distinguished Guests jeeived the first protest in 
Dinner, described by Mr. Pow-* March and that since Mr. 
ell as “a small party to honor; A bran’s letter he had received 
prominent participants in the a “substantial number” of simi- 
lannual meeting.” and a dinner. !ar protests, 
dance given by the Tax section: Yesterday, Representative 

of the association. j Robert N. Giaimo, Democrat of 

In a letter of pretest to Mr. Connecticut, sent a similar let- 
; Powell on June 29, Mr. Abram ter of protest to Mr. Powell, 
said: | An attempt to elicit some 

j “It is rather late for an or- ; comment from the Bath Club 
jganization like the A.B.A. not (leadership was rebuffed over 
*to be fully aware of the reac-;the telephone with a gruff re- 
gions of minority group mem-;Sponse: “no comment.” — 
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Bar Leader Finds High Court 
Too Lenientin Criminal Cases 


nipw YORK TIMES, SAT 


Fears Recent Rulings Have 
Tipped Scales at Expense 
of the Public’s Safety 


By EDITH EVANS ASBURY 
The president of the Amcri- 
.'can Bar Association said yes- 
terday that there was growing 
reason for the belief that i eccnt ^ 
Supreme Court decisions hadji 
tipped the scales of justice too! 
far in favor of criminals at the 
expense of the public s s afct> . 
r As a result, 

vJj^rtiTe A.B.A. president, said.j 
• “theve-- 5 * 1 ^ valid reasons foi 
•criminals to think that crime 
does pay, B *ijd that ^jp\v and) 

B 'm. Powell, a Uichmdjid at- l 
.lomey. addressed th* hnnual 
meeting of the Newport! -tare 
* „„„i,ti«l nt 'the ’ head- 


‘WeMust Act Now- 

This, fear signi«« « ‘ r onsl l 



SCORES MCI 


down in the * h [ch is| 

Ibiiity o „ g °' ^S‘ e ct citizens in 
••the duty to PjT_ r0 n er ty from 
their persons and P^P« e y er ils 
criminal conduct r ‘ 

.source or cause. 

Said Society cannot await 


Continued From Page 1. Cot awa it the 

crime must never be subordl ,? “Society c * hen crime will 
£tad to other rights.” Mi., ir^lenniuinj **£ ve C be e« re 
. Powell asserted. , tf . ^ Powell said. 

“There is a growing body o. * moved, , t 

lopinion that the rights of law* l mU st act . n0 '"' „ rain to develop 
/^abiding. citizens. sre^ei^g^j for the ad- 

• ' ordinated._ 7 .lpEj'S 


, . " A major £ t “ hc a d- 

^srtss «* gggggsi 

1 Mr. Powell said there wa*J^:| 0 f Chief states Court! 


The New York Times 

Lewis F. Towell Jr. , 


meeting oi uic * — - - . 

Bar AssociaJigA. at^he' head- J 

quarters pi -Hjev. Association dertsJons that have, m recent 
of the.'B&C.of 'the City of New iycarS( s ti-engthened the rights 
York\« West 41th Street.. of acfUS ed persons have ren- 
He cautioned that it was “un-j dei . C(1 the task of law enforce- 
Mk’ii anrt destructive tO| m __, m0 re difficult a 


He cautioned that it was un-| derC(1 the task ot law 
productive and destructive toi menl more difficult at 
criticize the court itself ’ f° r lwhcn crime is increasit 
performing its -historic func- 
tion” of "protecting the con- 
stitutional rights of the indi- 
vidual against alleged unlawful 
acts of government." 


imeni muic — a V me j 

when crime is increasing at an 
I alarming rate, he said. 

-The right of society in gen- 
eral. and of each individual in 
.particular, to he protected from 


of Chief Ju< Ige • sta tes Court 

2 ft-—- •<* 
'“Si. r‘rssr , i‘ “4 

AioSfc 

l attention to t r balanced 
maintaining .the P«P er &nd 

orcrimlnal JusUce c Withm the 

^"SSS»ln‘«S thdr Cn i 

in ^ d S S tate S Bar Association! 
The , S ^;^v «:• Pfeifer of 


i j\ir. roww oaiu - -j 

ilO per cent increase in crime,, 
’•in 1963 over the previous year/ 
'and the trend continued in 1964^. 
with a 13 per cent increase inj. 
[the first nine months. r -- 

“The nature of the crimes 
.committed is also disturbmg, 
!he continued, “with crimes of 
j violence continuing to ‘ncreas.. 

I -The single most shockmg 
. statistic documented in F.p i*] 
! ! reports, is that since .1038 crime 
as been increasing fi^e times 
‘ faster than the population 
growth,** he added. 

Despite the annual cost i ^ 
.money and human 


luuoi — ^ — . 

*££rXT££»» «-t Continue onr.E. !<. C.lom.l 


uauou. _ , 

-In a country which is said 
to stand on the threshold c 
' the Great Society." Mr. Powell 

. declared, it -is incongruous that 
• in some urban arcas law-abid- 

i; n c citizens are unsafe m their 
(homes and denied the pr ivl1 *^ 
'of using public streets and, 
ipjrks for fear of th eir personal' 
; | safety. " ° 


!^ s St P & 

(City- If f Uornt-U as secretary; 
' Sh ^ U LdeSed Robert C. Pos-; 

Ikanzer of Albany treasurer. 



fHCLOSCR? 



. Safety of Public Pat j 
; First by Bar’s Chief j 


By FRED P. GRAHAM I 

Special to The New York Times c 

MIAMI BEACH, Aug. 9— The* 
president of the American Bar ; - 

• Association today placed the; 

right of citizens to be free from 1 
criminal attack ahead of the f 
constitutional rights of persons, 
accused of crimes. j 

The by /Lewis F.j 

• PowellN cif" Hichmolltn 'V’a., j 
i brought thunderous applause} 

- from the 3,000 lawyers at the 

j initial session of the associa- 

• ton’s convention. 

The delegates also applauded 
— an * * tmuspal^ inf orpnality at 
A Qa s iiemBl i esenwhen Mr.i 

Powell criticised he called j 
the role of sit-in denjonst^ajions ‘ 
in creating disrespebtl for flaw, j- 

Mr. ^S'wqThil^o toM the\ as- * 
senlbly^lhatHhe association was; 
planningxto tignten its rules j 

: f ‘ 

Continued on Page 12, Column S ' 


PUBLIC S AFET^PUT 

firstbybIhem 


Continued Fromf Page 1, Col. 

/ ’ \ 

mittee. appointed to overhaul 

against lawytfrs making state- 1 
ments to the /press about pend- 
ing cases. / 

He said that a special com-; 
the association s outmoded can- 
ons, was Iplfway through its’ 
three-year /project. 

. After having suggested that, 
some sit-in demonstrations coulci 
create disrespect for law. Mr. 
Powell declared: 

"An ordered society cannot’ 
exist if every man may deter- 
mine which laws he will obey, 
and if techniques of coercion, 
supplant due process,” he said. 

"The courts and legislative 
halls, rather than the streets, 
must be the places where diff- 
erences are reconciled and in-, 
dividual rights ultimately pro- 
tected.” . - 

Mr. Powell, who has earned 
a reputation as a progressive- 
leader of the legal profession, 
listed three symptoms of f '' de 'p 
teriorating law and order. 

CThe willfull violation of laws 
and court decisions, sometimes Q 
: by officials sworn to observe 

■' ^qThe doctrine that only 
' "just” laws need be obeyed anal 
- that every man is free to de- 
. termine for himself the ques-l 
-* tion of “justness.” 
i ^fThe growing use of coei- 
cion — .ranging from demon- 
: strations to sit-ins and mobs 
£ in the streets — as a means of r 
g enforcing rights or political jj 
views. (/I 

Scores ‘Defiant* Minority $ 
Mr. Powell also criticized “the . 
criminal conduct of the small 
and defiant minority in the A 
• South which still uses violence^ 

■ and intimidation to frustrate 
V* the legal rights of Negro citi- ; 
' - zens.’* . .. * 

In ranking the protection 
of society above the const itu- 
v tional safeguards of defendants 
when these conflict, Mr. Powell^ 
put his prestige behind the, 
views expressed last week by 
Attorney General Nicholas deB.» 
Katzenbach. In a letter to Chief 
Judge David L. Bazelon of the); 
United States Court of Appeals; 
for the District of Columbia, 
Mr. Katzenbach wrote that the 
’pui-pose of criminal investiga- 
tion must be law enforcement, 


B5L0S® 
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Field Office File #: 77 “8290 Bureau File #: 


Title: LEWIS FRANKLIN POWELL, JR. 


DEPARTMENTAL APPLICANT 
Character: JUSTICE, SUPREME COURT 

OF THE UNITED STATES 

Synopsis: 

Newspaper library, "Pittsburgh press'* and "Pittsburgh 
Post Gazette," contain Oply publicity regarding nomination of 
applicant to the Supreme Court Bench and editorial regarding 
his stand on the rights of the criminal versus citizen. No 
credit or arrest record for the applicant. 
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On October 26, 1971, i 

Officer, Allegheny County Detective Bureau; 

Acting Chief, identification Secy 

Department, Pittsburgh, Pa,, and r 

Credit Bureau, Inc,, Pittsburgh, advised they have 
identifiable with the applicant. 



Miscellaneous 

On October 26, 1971, Miss ■■■■■■■^Library, Wg 
•’Pittsburgh Press,” daily news pape r ,Turnisnea c I xppings 
which contained no derogatory information and contained only 
information regarding applicant's nomination for a position on 
the Supreme Court and contains two editorials, as follows; 

Sunday newspaper, February 14, 1965, an editorial 
entitled ’’Criminal Vs. Citizen,” stated POWELL, President of 
the American Bar Association, in a recent address, said the 
Supreme Court, in its efforts to protect civil rights, has 
swung too far in favor of the criminal at the expense of the 
safety of the public. He said, ’’There are valid reasons for 
criminals to think that crimes does pay and that slow and 
fumbling justice could be evaded. The right of society in 
general, and of each individual in particular to be protected 
from crime must never be subordinated to other rights.” 

An editorial which appeared August 13, 1965, 
revealed remarks by POWELL as a retiring president of the 
American Bar Association before the opening session of the 
American Bar Association in Miami. His remarks were, ’’There 
must be no lessening of concern for the constitutional rights 
of pefsons accused of crime. But the first and foremost 
^iority today must ^ of citizens 

to be free from- criminal molestation of their person and 
property. Indeed; this is perhaps our most basic individual ! 

tight, unless this is adequately protected, society itself € v 

may become so disorganized that in the end all rights may be 
endangered.” 


- 2 - 
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lor-the Suprei^^0ourt Bench; also cited his remarks as setforth ; ? • 
above; however, contained nothing additional* 
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BUREAU 
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10/26/71 

TITLE OF CASE Q 

]^J LEWIS FRANKLIN POWELL, JR. 
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REFERENCES : Butte teletype to San Diego dated 10 / 26 / 71 . 

- RUC - 



U.S. GOVERNMENT PRINTING OFFICE : 1970 0—375-139 



FD-204 Olev. 3-3-59) 

i.A- 


T 

f ■ ' 


u 




STATES DEPARTMENT OF J 
FEDERAL BUREAU OF INVESTIGATION 



ICE 
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Copy to: 


Report of: SA M/e&C Office: SAN DIEGO 

Date: October 2b, 1971 

Field Office File #: San DlegO 77 “68l2 Bureau File #: 

Title: LEWIS FRANKLIN POWELL, JR. 


DEPARTMENTAL APPLICANT 
JUSTICE, 

Character: SUPREME COURT OF UNITED 

STATES 


Synopsis: 


>C/J>7C 

Sillings, Montana, Interviewed S&n Diego, California; advised 
has been close professional associate of LEWIS FRANKLIN 
POWELL, JR. for 25 years. Recommends favorably without 
reservation. 


- RUC - 


DETAILS: 


AT SAN DIEGO, CALIFORNIA 



wed 

[strict Court, San Diego, California, 
at which time he advised that he has been a close professional 
associate of LEWIS FRANKLIN POWELL, JR. for twenty five 
years . He characterized POWELL as a man of unblemished 
character, excellent reputation and associates and a loyal 
citizen of the United States of America. He declared that * 
POWELL is eminently qualified as an attorney and that he V 
would carry on the functions of a Justice of the Si 
Court of the United States in an exemplary manner. 
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n 


This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; it and its contents 
are not to be distributed outside your agency. 
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Knew or no organizations to which POWELL belonged that were 
^^^Hy -P^Judiced and any decisions made by him regarding 
civil rights w<^lfl fr e completely objective., and in accordance 




with the law. 
POWELL for the 



without reservation or qualification. 


.dvised that he would recommend 
of Justice of the Supreme Court 
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REPORT MADE BY TYPED BY 
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characterofTO^ 

DEPARTMENTAL APPLICANT 
JUSTICE 

SUPREME COURT OF UNITED STATES 


REFERENCES : 

Richmond teletype to Bureau dated 10/25/71. 
Richmond telephone call to Cincinnati 10/25/71. 
Cincinnati teletype to Bureau 10/26/71. 
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ul TED STATES DEPARTMENT OF 

FEDERAL BUREAU OF INVESTIGATION 
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Copy to: 


Rtport of: 
Data 


jot/pK. OSk», CINCINNATI 

T. 0/26/71 


Field Office File f: 77—7522 


Title: 


LEWIS FRANKLIN POWELL, JR. 


Bureau File #: 


* 


Character: 


Synopsis: 


DEPARTMENTAL APPLICANT 
JUSTICE . 

SUPREME COURT OF NJNITED STATES 

Records DISCO, Columbus, Ohio, reveal POWELL issued 
Secret Clearance dated 5/24/63, clearance active, 
and Top Secret Clearance dated 9/30/68, clearance 
active. 


- RUC - 


DETAILS : 

October 26, 1971, Mrs • r^° 

^H^HHHBcentral Index Files, Dej^n^^incu^tria.1 )o 1C 
secur^^Clearance Office (DISCO), Columbus, Ohio, 
advised that LEWIS FRANKLIN POWELL, JR., date of birth 
September 19, 1907, Social Security Account Number 
223-05-6493, is issued the following two clearances: 

Secret Clearance dated May 24, 1963, based 
on a National Agency check by Naval 
Investigative Service dated April 25, 1963. 
Clearance is active and the employing 
agency is Ethel Corporation, Gulf State Road, 

Baton Rouge, Louisiana; 

Top Secret Clearance dated September 30, 

1968, based on a background investigation 
by Office of Special Investigations, 

District 4, dated September 26, 1968. 

Clearance is active and the employing 
agency is C and P Telephone Company, 703 
East Grace, Street, Richmond, Virginia. 

— 1 * *- 

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to 
your agency; it and its contents are not to be distributed outside your agency. 
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REPORTING OFFICE 

OFFICE OF ORIGIN 

DATE 

INVESTIGATIVE PERIOD 

COLUMBIA 

/n 

BUREAU 

10/26/71 

10/25/71 


TITLE OF CASE 




REPORT MADE BY 

JsCa 

TYPED BY 


y. 


LEWIS FRANKLIN POWELL, JR. 





nmb 


DAPLI - JUSTICE, SUPREME COURT OF 
THE UNITED STATES 


REFERENCES : 


Bureau teletype to Richmond, etal, 10/22/71. 
WFO teletype to Bureau 10/23/71. 

Bureau teletype to Richmond 10/24/71. 

Bureau teletype to Norfolk 10/25/71. 


CON VIC AUTO 


ACCOMPLISHMENTS CLAIMED 


FUG. 


□ NONE 


SAVINGS 


RECOVERIES 


ACQUIT- 

TALS 


CASE HAS BEEN: 

PENDING OVER ONE YEAR Y ES I InO 

PENDING PROSECUTION _____ 

\ OVER SIX MONTHS QyES 1 INO 


APPROVED 
COPIES MADE: 


Tu>l: 


SPECIAL AGEN1 
IN CHARGE 


(^Bureau 

1 -Columbia (77-1214) 


Di ssemlnation Record of Attached Report 


DO NOT WRITE IN SPACES BELOW 


7 /--/ QjJIAiL ^ !A 


V\ Z NpT RECORDED 

.. ,.MkOG^2B’ r971 

z “'“ IU Al 

4f| m i I"*’* ' 


Agency 


one ecs 1 

Tepuff, A.G 

4 

Request Reed. 





Date Fwd. 


OCT 

271971 


How Fwd. 

m. A.d 

Z f* *• 

m ! 


— 

By 


vT7 

* * 1 

* * 


COVE^R PAGE 



* GFO : 1968 O - 299-885 
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POWELL is eminently qualified pland '- has the ^-'nec|;ssctfy.^v‘'‘ 
ability and judicial temperament to be an outstanding 
Justice of the Supreme* Court of the United States. He 
last talked with POWELL over the telepi 
weeks ago. He is also acquainted with] 
considers her to be a very charming lac 



# ' 




and 



JaC* 

>7C 


■?. ‘-4i ■'**'% 

$i-y; 




United States District Judge! 

110 advised that he has known POWELL since 1925 when 
they were undergraduate students and attended classes 
together at Washington and Lee University, Lexington, 
Virginia. They attended all classes together in law 
school at this university. POWELL was a brilliant 
student and a person whose character, loyalty, reputation, 
and associates are above reproach. 


He has seen POWELL about once a year at legal 
meetings since they were graduated from law school. 

He has had no legal dealings with POWELL as a 
trial lawyer but he knows POWELL has an excellent 
reputation in the legal profession. 

He is not acquainted with all organizations to 
which POWELL belongs but he knows of no membership in 
a racially prejudiced organization. 

As far as he knows, POWELL's leanings toward 
Civil Rights are in complete accordance with the law. 

JudgeOHB advised that he would highly 
recommend POWELL as a Justice for the Supreme Court of 
the United States as he appears to have the necessary 
judicial ability and temperament for such a position. 
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s been acquainted with Mr. 
ELL and members of his firm 
quently appeared in his cou 
hly respected attorney of 
ation. 


ad no specific informa 
♦ POWELL on civil rights m 
is fairness and impart ialit 
WELL was chairman of the Ri 
e early 1960’s, and it was 
table job in keeping the Ri 
ying days. He had no inf or 
as ever been a member or af 
ersive group. He stated he 
e for the court . and recomm 
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REPORTING office 

OFFICE OF ORIGIN 

DATE 

INVESTIGATIVE PERIOD 

J HOUSTON 

BUREAU 

10/26/71 

10/25/71 

— 1 — TTL 


TITLE OF CASE 




2 ) 


LEWIS FRANKLIN POWELL, JR. 



yk 


CHARACTER OF CASE 

DAPLI 
JUSTICE 

SUPREME COURT OF UNITED STATES 


REFERENCE : Richmond tel to Bu, 10/25/71. 
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feD STATES DEPARTMENT OF J@| 
FEDERAL BUREAU OF INVESTIGATION 


E 


Copy to : 

Report ol: 
Date: 


SA| 

10 / 



26/71 





Field Office File ft Houston 77 “59 58 



Office: Houston 



Bureau File #: 


Title: 


LEWIS FRANKLIN POWELL, JR. 


DEPARTMENTAL APPLICANT 
JUSTICE 

Character: SUPREME COURT OF UNITED STATES 


Synopsis: 



American Bar Association, 
recommends Mr. POWELL. 


i>tC 


- RUC - 


DETAILS: 


Bank 


_ .. _ Oc,fco b er 2 5 j 1971 , BHHHHP Attorney, 800 

of the SouthwestjBuildineu Housron^rexgB^^ravised he is 
currently American Bar Association. He stated 
h ® na s U e eh Well UUUU&lntM with LEWIS FRANKLIN POWELL, JR., for 
about fifteen years. Their association has been through con- 
tacts and activities of the American Bar Association, the 
Commission on Law Enforcement and Administration of Criminal 
Justice, the American College of Trial Lawyers, as well as 
through having handled legal matters together. 

Mr. |H||B s tat ed he feels that he is fully aware of 
POWELL s professiona^qualifications and that he also has a 
basis for an evaluation of POWELL’s personal life. He stated he 
would recommend POWELL without hesitation as to his intelli- 
gence, legal experience, and education, as well as to his 
judicial ability and temperament. He stated he had no knowledge 
that POWELL might be a member of or might be associated with any 
groups which would indicate that he was racially prejudiced. He 
feels that POWELL is a legal scholar who would be fair in inter- 
preting the law with regard to civil rights matters. He con- 
cluded that he could think of no area of his knowledge concern- 
ing POWELL which might cause him to hesitate in the least in 
readily recommending him .for this position. 
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This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency: it and its contents 
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TITLE OF CASE _ 

LEWIS FRANKLIN POWELL, JR. 


OFFICE OF ORIGIN 

DATE 

bureau 

— 10/26/71 — 


INVESTIGATIVE PERIOD 

10/26/71- 


REPORT MADE BY 



lARACTER OF CASE 
DEPARTMENTAL APPLICANT 
JUSTICE 

U. S. SUPREME COURT 


REFERENCES: Houston nitel to Bureau dated 10/25/71. 

Houston telephone call to Dallas dated 10/26/71. 

Dallas facsimile to Bureau dated 10/26/71. 

- RUC - 
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FEDERAL BUREAU OF INVESTIGATION 


ICE 


Copy to: 


Report of: 
Dote: 



Office: 


Dallas, Texas 


Field Office File f: 


77-7702 


Bureau File f: 


Title: 


LEWIS FRANKLIN POWELL, JR. 


Character: 


Synopsis: 


DEPARTMENTAL APPLICANT 
JUSTICE 

JT. S. SUPREME COURT 

Associate recommends. 


jr Uv. Araw 


- RUC - 


DETAILS: 


This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and Is loaned to 
your agency; It and Its contents are not to be distributed outside your agency. 
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Office: LITTLE ROCK 


Field Office File it 77-2540 


Bureau File f: 


Title: LEWIS FRANKLIN POWELL, JR. 


Character: 


Synopii:: 


J)7C 


DEPARTMENTAL APPLICANT 
JUSTICE 


SUPREM^COTTR^Of^] 

n^nl^^ecofflerS^ 


I D STATES 

attorney. Little Rock, Arkansas, 
icant as qualified in all respect 
including legal ability, moral character, and patriotism 
for position considered. 


DETAILS : 


-RUC- 






This document contains neither recommendations nor conclusions of the FBI* It Is the property of the FBI and Is loaned to 
your agency; It and its contents are not to be distributed outside your agency. 
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DATE 

10/26/71 

INVESTIGATIVE PERIOD 

10/25-10/26/71 

\)/ UTLE OF CASE Q 

0 LEVIS FRANKLIN POWELL, JR. 

REPORT MADE BY \ 

SA fllUHV ^b7C 

TYPED BY 

:alb 

CHARACTER OF CASE 


JUSTICE 

UNITED STATES SUPREME COURT 
DEPARTMENTAL APPLICANT 


REFERENCE : Bureau teletype, October 22, 1971 

-RUC- 
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Report of: 

Dote: 

Field Office File #: 
Title: 


JbC, 

JblC ome " 


mobile 


MO 77-2873 Bureau File #: 

LEWIS FRANKLIN POWELL, JR. 


Character: 

Synopsis: 


JUSTICE 

UNITED STATES SUPREME COURT 
DEPARTMENTAL APPLICANT 
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County Sheriff’s 
Office, Bay Minette, Alabama, and Baldwin 

County Credit Bureau, Foley, Alabama, bot^aavllSI^on October 26, 
1971, their files contain no records identifiable with the applicant 


Advj 

SAj 

appJ 


A review of the newspaper morgue of the Montgomery 
~ abama Journal , Montgomery, Alabama, by 
revealed no pertinent information regarding 
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. strengthened ^^appropriate ing more than 

; ra^!*^s^»s 

.i* -The speaker told his audiehce new jobs. > “* 

UV of some 160 electric utility ex- 

i:*Vj ecutives and their guests that • ;i 

laws, especially against those 
who engage in nonviolent .civil 

j disobedience, should be en- : 

) forced uniformly and promptly. ^ # 

; “America needs to awaken to r . f . ; 

imperil;, it needs to understand 
; that ? dur society and system can 
v* be destroyed. Indeed, this can 
l . y and will happen here unless 
Americans develop a new impa- 
. tience with those who incite and 
. perpetrate civil disobedience; 

; unless laws against violence are *' } 

A \j strengthened and enforced with 
?/ I vigor and impartiality; and un- 
f, *: 8 less we return once more to the 

; ^ J orderly and democratic proc- r 

pi esses which alone can preserve 
1 our freedoms,” he said. 

’ \ The Southern Company and 


>*t# 


its affiliates began its top level 
meeting at the Grand Hotel on 
Wednesday and will continue 
;V\ ’ i K through a luncheon program 

Sunda y- 

Presiding at the meeting is 
1 Harllee Branch Jr., president of 
t#'" r i C The! Southern Company. 

The initial general business 
I session began this morning with 
a welcome to the Mobile area 
; > ! , <l by Mayor Arthur R. Outlaw. 

The company has declared a I 
. quarterly dividend of 27 cents a j 
''VV ■{*' K? i share payable Dec. 6 to stock- 1 
t ^ j 1 holders of record Nov. 6. J 

j?: >.r 1 Branch said in the first nine* 

I months of this year plans have 
‘ fbeen announced for 331 new or; 
: expanded industries on the lines 

P P i p of the system companies involv- 
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’ LO S ANGELES 


OFFICE OF ORICIN 


BUREAU 


TITLE OF CASE 


0 


LEWIS FRANKLIN POWELL, JR, 


OATC 


XQM/JX. 


INVESTIGATIVE PE«»0O 

10/22/71 - 10/26/71 


REPORT maoe ov 




JUSTICE, SUPREME COURT OF 
THE UNITED STATES 


REFERENCE g Richmond teletype to the Bureau, 10 / 23 / 71 < 

- RUC - 
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LA 77-19654 

MISCELLANEOUS 

Verification of Residence of Applicants Daughter 


October 26, 1971* Mrs 


jjBillRWKiHaiWlPlHK 





On October 26, 1971, 

AGTL, Los Angeles, California, advised SAHBV 
at the applicant has been a member in good standing ' 
organization since August 1959* He stated applicant 
served as president during 19&9 “ 1970, and prior to that 
served on the Board of Regents. He stated this organization 
has no restrictions as to race, or religion, but is 
limited to one per cent of the practicing attorneys in any 
one state. Members must have been engaged in tyr^^jM*actice 
for 15 years and membership is by invitation. HHV stated 
he has been acquainted with applicant since 1900 ana described 
him as a person of excellent character, associates, reputation, 
loyalty, and outstanding legal ability* HHB could provide no 
additional information regarding the appTTcSnv as he is 
acquainted with him only through membership in this organization 

Tax Liens 

On October 26, 1971, the records of the State of 
California, Franchise Tax Board, and the Tax Lien Desk, 

Th t.frnni Bpvpnno Service, Los Angeles, were reviewed by 
SC no record was located of any tax liens 


Kc wo paper 


On October 26, 1971, the library of the 
Times’', Los Angeles, California, was reviewed by SCI 
and the following article dated March 26, 19&5, and c 
"Lawyers Told of Challenges in Poverty War was located: 


Ange le 


aaaasmaa 


"Lawyers must actively seek 'mor$ effective means 
of distributing or extending legal services to those 
who need them, 1 Lewis F. Powell, Jr,, president of the 
American Bar Association, said here Thursday. Any 
part of the challenge to meet the unfulfilled needs 


KEESXivS 
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may come in the operation of neighborhood service 
centers under the federal anti-poverty progr m, 
in which legal services for the poor are contemplated, 

he said, 

Addressing the County Bar Assn, at the Biltroore, 
Powell said the poverty programs, plus programs for 
group protection legal services, present pr^le^^^ 
in connection with long established ethics . of the w . 
iegaH^o region. The fact -that abating ethical 
standards have served the public ^ roU£ ^ 

the years does not necessarily mean that they 
are immutable , 1 he said. ’We must be Willing, with 
candor and objectivity, to consider the possibility 
that changed conditions require “^ification^and 
annroaches . 1 To this end ft committee 
haa IcaS fo?S S siudy and re-evaluate the Canona 
of Professional Ethics , he said, Lawyers 
participation in anti-poverty prog “ rf the 

templated under the comm 1 Miityacti 0 nsectioneof the 

Economic OpDortunity Act, he said, ana alr f aa ^ 

have been initiated in Detroit a»jd Washington. More 

applications for such programs to iy c lu d * J-egal 

services to, the poor are being 

throughout the nation, he saxd. ’Ko doubt some 

lawyers had reservations as to the 

the federal government in this area, 

<But the VJar on poverty is now established 
national policy, and surely our profession must 
extend its cooperation. 
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REFERENCE: 
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UNiTED STATES DEPARTMENT OF jljtice 


FEDERAL BUREAU OF INVESTIGATION 


Copy lot 


Report of: 
Dale: 


SA 

OC 


JoG>/jflC 
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ORiee: BALTIMORE, MARYLAND 


Field Office File #: 


1A 77 -PH 


Bureau File #: 


Title: 


LEWIS FRANKLIN POWELL, JR. 


Character: 


Synopsis: 


DEPARTMENTAL APPLICANT 
JUSTICE 

ni'feci. 

DCII, Fort Holabird, Maryland, reflects POWELL 
has United States Army Investigative Records Repository 
(USAIRR), File x8706777j do derogatory information 
contained therein. In January, 1964, March, 1965 and 
November, 1965s POWELL received satisfactory National 
Agency Checks, which were conducted by the Army as well 
as Secret Clearances for invitations to the National 
Strategy Seminars held aWthe U.S. Army War College 
in Pennsylvania. Judge mMQRY H. NILES, Chief Judge# 

Supreme Bench of Baltimore! retired, recommends' 'Applicant 
favorably and considers him best qualified of all possible 
applicants for consideration for Supreme Court of United 
States . 



TATESTUPREIpJ~CrStJRT ( v , 


-RUC- 


DETAILS : 


AT FORT HOLABIRD. MARYLAND 



The Defense Central Index of Investigations (DCII), 

Fort Holabird, Maryland, comprising indices to Army, Navy, and 
Air Fm^^y^gstigativ^fi^ss was checked on October. 25, 1971 
by SC and reflected information 

identica^witt^n^capWoneu individual is located in the . 

files of the U.S. Army Investigative Records Repository (USAIRR). 


This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to 
your agency; it and its contents are not to be distributed outside your agency. 
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A review of ROWELL* s?USAl»R^iie>on October 25,-*?%-;’ 
reflected *f$hat A he National pp . 
Agency Checks by the U.S. Army as well as SecretClearances 
for invitations to the National Strategy Seminars held 
at the U.S. Army War College, Pennsylvania, during those 
years . 



. . On Oc t ober 26 , „ 

.Chief Judged retired ^ 

because , 

advised S A^HHHHHIi^^^^“ a t he considers 
applicant to be unqualifiably worthy for confirmation 
for the Supreme Court and considers him the best raan v 
mentioned for possible consideration yet. Judge ^NIll 
considers applicant as his first choice among all 
members of the American Bar Association and believes 
•itiijr-to-Jigve the - necess ary qualifications of learning^ 
ability anSh^empeJ^^Bi of any Attorney known to him 
and believes that the applicant would have the entire 
support of the American Bar Association. 


it 

-b7C 




advised that during the time that 
as under consideration for Supreme 
.gourD position approximately two years ago, he. Judge 
n tt.ES , submitted a letter to either the Attorney General’s 
‘Office or the President, not now recalled, suggesting 
that consideration be given to POWELL for the then existing 
position. 


Judge f NILES advised that he has known the 
applicant for approximately tea^ years haying - Mgceded^ 
the .applicant's „%e P^eaMant^of the iBb^^^Goyei^^f 
the American Bar As so&latioiQ j/ Through this relBxiohship 
and membefsh ip^in Amer ic an Bar Association, he has been 

in personal contact and on other Judicial committees with the 
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applicant on numerous occasions. Judge advised 
that he served with the applicant as a member* of the 
Institute of Judidal Administration in New York, 
better known as the Lumbard Committee, named after its 
President, Judge J. EDWARD LUMBARD, Chief Judge, U.S. 
Court of Appeals, Second Circuit. Chief Judge 
WARREN BERGER was also a member of this committee. 

The Committee was formed by the American Law Institute 
and the American Bar Association to overhaul criminal 
law proceedure,s,„ which group has written several 
books. Judge gNFXJUSS advised that he also is a very 
close pej^gjjg^^^n^of applicant's sister and her 
husband. 



' 4 , .jV'ii 





Judge^V advised that applicant is moderate 
in his thinkln^ancHopposed to violence but is broad 
minded and knows the problems in civil rights matters 
and minority groups and would beai understanding person 
in his dealings in these matters. He is an advocate of the 
concept of the constitution of the United States, Judge 
| m tt.es advised that during numerous meetings and discussions 
where the applicant was present and participated he found 
him to be a person in excellent .pontrol of his .t^peTrWmrfcs, 

JOT whiie' the appricaht 's judicial judgment' has not 
been tested, he feels certain that he could carry the heavy 
responsibility necessary in this job. He considers applicant 
to be a class one citizen of unquestionable, loyalty and a 
person, whose moral and personal character and associates 
are above reproach. He recommends the applicant without 
any reservation for consideration of a position on the 
U.S. Supreme Court. 




a 
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FEDERAL BUREAU OF INVESTIGATION 
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DELETED PAGE INFORMATION SHEET 


j Page(s) withheld entirely at this location in the file. One or more of the following statements, where indicated, 

explain this deletion. 

P Deletions were made pursuant to the exemptions indicated below with no segregable material available for 
release to you. 


Section 552 Section 552a 


□ (b)(1) 

□ 

(b)(7)(A) 

□ (d)(5) 

□ (b)(2) 

□ 

(b)(7)(B) 

□ (j)(2) 

0 (b)(3) 
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(b)(7)(C) 

□ (k)(l) 
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□ 

(b)(7)(D) 

□ (h)(2) 
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(b)(7)(E) 

□ (h)(3) 


□ 

(b)(7)(F) 

□ (h)(4) 

□ (b)(4) 

□ 

(b)(8) 

□ (h)(5) 

□ (b)(5) 
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for review and direct response to you. 

Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as 
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Page(s) withheld inasmuch as a final release determination has not been made. You will be advised as to the 

disposition at a later date. 

Pages were not considered for release as they are duplicative of 

Page(s) withheld for the following reason(s): 


$3 The following number is to be used for reference regarding these pages: 


xxxxxxxxxxxxxxxx 

X Deleted Page(s) X 
X No Duplication Fee X 
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XXXXXXXXXXXXXXXX 
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UN-vED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


Copy to: 

Ropoit of: 

Dole: 

Field Office File *: 77-8092 

1W«* IEWIS FRANKLIN PCWELL, JR. 



OCTOBER 26, 1971 


OIHee. CHARLOTTE 


Bureau File I: 


Characters DEPARTMENTAL APPLICANT, JUSTICE, SUPREME COURT OF THE 
UNITED STATES 


Synopsbt 


blC 



r.C. Bar Association, although not personally 
acquainted witn POWELL, contends he is highly regarded, both as 
a person and as an attorney. A former president of the N.C. 

Bar Association also recommends appointee as astute and ethical. 


of good character, loyal, and of 
Three N.C. attorneys, present or 
of Delegates and one delegate at 
POWELL just, capable, clean-cut, 
with good associates; contend he 
level headed, c 
and 



good judicial temperament, 
former members of aba's House 
large highly recommend stating 
scholarly, patriotic, thorough, 
is of high caliber, cool and 
oderate, .of concern for the poor 
a ,l<^w„gc hool . high ly recommends ; 


r.C., at chapel. Hill?; N.C. , recommends, 
states POWELL appears very competent'. Four 
well-known attorneys recommend and state appointee is moderate 
on civil rights. News morgue files, Charlotte, N.C., negative 
regarding any critical comments. 


- RUC - 


DETAILS; 



AT DURHAM, NORTH CAROLINA 
On October 23, 1971,1 

an attorney, advised he first became acquainted wrtn POWEdnsany 
y ears a 9° with the junior Bar Section of the American Bar Association, 
Since ttyat ti me they ^have served together on numerous committees 

and the House of Delegates ,p,f.the American Bar AssBciatioft^and have 

• ■ ’**»■*'■ 
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POHELL well since serving with POHELL when both were members 
of House, of Delegates of American Bar Association* He also 
knew PCMEIJi as a member Society of Cincinnati, a pifr 




described as a thorough, loyal American 

whose character and associates are irreproachable. He is an 
extremely competent attorney with excellent judicial temperament, 
He has a reputation of being in the middle of the road as fa^as 
political matters , including Civil Rights , are concerned. 
recommends POHELL highly. 

AT ASHEVILLE. NORTH CAROLINA 


Cn October 26, 1971, Honorable 

judge. Fourth circuit Court of Appeals, stated he knows POHELL 
slightly but has had no personal contact with him other than 
appointee ' s appearing f rog^time to time before Fourth Circuit 
Court of Appeals, judge mBdescribed appointee as appearing 
to be very competent; however^ne has no knowledge as to his 
thinking on Civil Rights issues. He stated from what he has 
heard, appointee has a good reputation and is a past President 
of the American Bar Association. 


AT GREENSBORO. NORTH CAROLINA 


On October 26, 197 Attorney, 

Jefferson Standard Building, advxsedtha^n^has known IEWIS 
FRANKLIN POWELL, JR., since 1962 and sees him approximately 
four to five times yearly, primarily in regard to affairs of 
mutual interest in the American Bar Association. He considers 
POHELL to be of outstanding judicial ability and temperament 
and a moderate in the civil Rights field. He states all of his 
recommendations concerning POWELL would have to be in the 
outstanding category, and he can name no other person more qualified 
for a Supreme Court appointment. ^ 
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AT RALEIGH, NORTH CAROLINA / ;;t. 


r - On October 26, 1971, 

Poyner, Geraghty, Harts field, ana Town sen 


Attorney, 

Oberlin 


Road, Raleigh, North Carolina, advised as follows 


the 

State BarHBBB|Jancn?a^cnowx^ne appointee casually 
and by reputation for approximately ten years. The 
appointee is held in high regard by his fellow attorneys 
because of his astute practice of the law and is 
considered to be very ethically correct. He is one of 
the most respected attorneys in law practice. 

POWELL is known as an attorney with excellent 
judicial temperament. 

^I^HHknows nothing unfavorable concerning the •JoC? 
appointee anc^elieves him to be an individual whose «b7£. 

character is beyond reproach, a loyal American, and an 
individual who would make an excellent Supreme Court 
Judge. He highly recommended POWELL. for the position. 
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* 5 AT RALEIGH. NORTH CAROLINA 

On October 26, 1971* _ 

Durham Life Building, Raleigh, Nort 
follows: 


; * \ • \ 
V, . •■ / 

‘:M:y . : : = 



Attorney, 

na, aavised as 


4* 

'vy'.jM 


■ V<" 

•' : r v . i,y- ^ 

tvs? 


>*1C 


■■stated that he is a state delegate 

at large froi^wSrth Carolina to tn^^merican Bar Association 
and that he has known appointee very casually since 1965. 

The appointee is a man of absolute integrity whose 
reputation is unsurpassed amongst attorneys in the United 
States . 


The appointee is known in general circles as a 
responsible conservative who during the period of 1964-1965 
led the American Bar Association in providing legal 
services for the poor. 

^^^^Hhas never heard anything unfavorable JsG 

concern in^Fu^ffii and believes POWELL to have an excellent „fc>7C. 
judicial temperament, to be of excellent character, to be 
a loyal American, and recommends him highly to the Supreme 
Court of the United States. 
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AT CHAPEL HILL. 


< V* . ■ • i' -'-V; ■ • * - • . &•' * ? ** ' -■ • 

KORTO CABOUHA 


On October 26, 

University Of North Carolina law school, advised his personal 
acquaintance "with POWELL was Wry slight. However, he knew 
POWELL to have a impeccable general reputation within the bar 
as a first hand lawyer. He had no information as to PCMELL's 
judicial temperament, attitude in civil rights matters or any 
derogatory information. 
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On October 26, 1971, 

Helms, Mulliss and Johnston, Attorneys , 


orth Carolina National 
Bank Building, advised he has known POWELL personally, profes- 
sionally and somewhat socially for approximately 35 years. He 
said that often his firm and P0WELL*s firm have been correspon- 
dents in legal matters of interest. 


&1C 


said POWELL is a gentleman in every sense of 
the word and is exceptionally well qualified to be a Supreme 
Court Justice. POWELL is extremely capable, sound, gifted 
with great common sense; has an open mind; is well informed, 
astute and wise. He stated POWELL is sober, distinguished, of 
good character and entirely loyal. He is in good health, 
active mentally and believes that all minority persons and 
groups are entitled to their voice in affairs. 

flH^^^lsaid that the appointee "is neither a John 
Bircher no^^Wdical , " that he is good, considerate and well- 
balanced. 



[said that POWELL would never evade an issue 
but face it squarely; that he is a positive thinking person 
about whom he knows nothing unfavorable. He said POWELL is 
"one hundred per cent" and would be a distinct credit to the 
United States Supreme Court. 
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Attorney, Law Building, is ; 

a Democrat and has been a member of the House of Delegates , 
American Bar Association, from 1962 to present. 



■Hjl^HVstated appointee is a fine lawyer with legal 
ability o^tn^n^hest caliber. He is level-headed, has 
extremel^fin^judicial temperament, is cool-headed and mode- 
rate. fljHj^Hfhas found him to be extremely fair in all 
situat:ffl!^^fflr has been closely associated with him for the past 
fifteen years through activities of the American Bar Association. 


fHH^^states appointee was a leader in the idea 
to appointdeiense attorneys for indigent defendants and that 
he feels that he is a moderate in connection with Civil Rights. 
He states there is no question as to his loyalty, character 
and associates and would unhesitatingly recommend POWELL to 
the highest degree. 
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morgue files of the Charlotte Observer and the , 
Charlotte News, daily publications ofthe Khight Newspapers, w 
Charlotte, North Carolina, contain the following references 
to IBWIS FRANKLIN POWEIL, JR., none, pf which ^cnta^^itical 

/comment’*’ ’ '■ ■ ; . '"V" e %f/ T’} - v ^„ r'Vv 


;r x< 


'i\W$ "' '^1 


(1) . An Associated Press article dated January 11, 
1966, at Richmond, Virginia, identifying POWELL as a past 
president of the American Bar Association and a member of 
president LYNDON B* JOHNSON'S Committee on Law Enforcement and 
Administration of Justice, in which POWELL was quoted as urging 
all citizens of America to help in stressing respect for the 
law* 

(2) A Washington Post - Los Angeles Times article 
dated October 22, 1971, by JOHN P* MACKENZIE stating that POWELL 
believed that few could doubt the impact of the Miranda decision 
of the Supreme court upon the law enforcement process* 


(3) An article by ROBERT S* BOYD of the Observer's 
Washington Bureau, dated October 22, 1971, concerning the surprise 
nominations of President NIXON to fill the two present vacancies 
on the united States Supreme Court. The article comments about 
those individuals referred to the committee of the American Bar 
Association previously of recent date who were supposedly "not 
qualified" and of the President's seeming own selections at present, 
including POWELL. 


(4) An editorial of the charlotte observer dated 
October 23, 1971, stating that PCWELL was well qualified; that he 
seemed to have conservative, not extremist, views of criminal 
justice* And, that he was moderate, not extremist, in the field 
of equal rights, even when a member of the Richmond (Virginia) 
school , board and desegregation of public schools was in its 
^begiiraing* editorial said that in a-first- judgment, pcweil 

Reserved cgnf irraation • • '"/'■ ;.•/ 4 ’ '• ’ t;.. v"y, 

The files mentioned above were reviewed on October 26, 


1971 
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Report of: 
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ST. LOUIS 


Field Office File *: 77-NPRC-M 


Bureau File #: 


Title: 


LEWIS FRANKLIN POWELL, JR. 


Character: 


DEPARTMENTAL APPLICANT 
JUSTICE 
UNITED 


*0 




Synopsis: LEWIS FRANKLIN POWELL, JR., served in U. S. Army 

Air Corps, received honorable release from active duty and 
USAF Reserve with 20 years honorable service. POWELL employed 
by President's Commission on Law Enforcement and Administration 
of Justice, Washington, D. C., intermittently. Terminated 
by reason of completion of assignment. Employed by Department 
of Defense, Arlington, Va., intermittently. Terminated by 
reason of expiration of appointment. 


- RUC - 


DETAILS: AT ST. LOUIS. MISSOURI 

A review on October 26, 1971, of the Air Force 
records on file at the National Personnel Records Center 
(Military Branch), St. Louis, Missouri, indicated LEWIS 
FRANKLIN POWELL, JR., Serial Number AO 903 679, accepted 
appointment as First Lieutenant in the U. S. Army Air Corps 
and entered on active duty on May 2, 1942, at Miami Beach, 
Florida. He was honorably released from active duty on 
February 12, 1946, as a Colonel, Intelligence Staff Officer 
at Washington, D. C., by reason of demobilization. He was 
on terminal leave from November 5, 1945, to February. 12, 

1946 p He served in the U. S. Air Force Reserve, inactive 
status, from February 13, 1946, to May 31, 1963, when trans- 
ferred to the Retired Reserve as a Colonel upon completion 
of a total of twenty years honorable service. He had active 
duty training from June 6, 1948, to June 20, 1948, and from 
October 9, 1949, to October 13, 1949. 

He had foreign service in the European Theater 
and awarded the Legion of Merit Bronze Star Medal, European- 

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to 
your agency; it and its contents are not to be distributed outside your agency. 
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sJ«s an r^?i e Scrvio® Medal with five bronze Service 

Medal ■f beat £ r Service Medal, World War Two Victory^* 

Medal and France s Croix de Guerre with Palm. y 

Superior and^h™*^^ and efficienc y ratings were shown as 
wi^oi? o???cJa! Ieave. n ° reC ° rd ° f COUrtS “ martial or Usance 

1907, Suffolk, ^rg?“?, Pla09 ° f birth Bere 'S* 0 ’" 1 “ September 19, ■ 

0n Oc ^ ober 26, 1971, a review by SC 
ni J?!o« e £! 0 records, National Personnel «e CO ros center 

ttat S»irr O SS^i? e0 ™ dS ’. U } ? lnneb *8o Street, disclosed’ 
ess sr^lnLrf'J?°!S EL i’ i B "„5 ooial Security Humber 223-05-6493, 

of the »eside«^ P J™^L? 8 ’ 196 f’ as * me " lb9r - intermitted 

rtf Tno+^T 681 *™* f Commission on Law Enforcement and Administration 

M ^c* 2 ? a L?; sh i ngtDn ' »• C. This employment was teraJnaied 
n June 21, 1967, by reason of completion of assignment. 

. . H ? " as ©“Pioyed on July 18, 1969, as a Consultant 

intermittent, with Department of Defense, Office of the * 

°l? efens ?’ Blue 8ibb <» Panel, at Arlington/ 

Virginia. This employment was terminated on June 30 1970 

by reason of expiration of appoidment. ' 1970 ’ 

1907, at 3uffolJ? e ySgiSu? e °* blrth ’ 9re Bhm,a “ September 19, 

_ There was no record located of employment by the 

S e jd??™ S f?SriiI| 0 ; 0 “9^’ En,0r °“ ent and ASmini.tr.tion 
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bureau 
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LEWIS FRANKLIN POWELL, JR. 


10/26/71 
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CHARACTER OF CASE 


10/26/71 





NOMINEE, JUSTICE 

SUPREME COURT OP UNITED states 


REFERENCES: 


Richmond teletype to Bureau dated 10/25/71. 
Taiapa teletype to Bureau dated 10/26/71* 
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UNITED STATES DEPARTMENT OF JJJSTICE 
FEDERAL-BUREAU OF INVESTIGATION 


Copy to: 


Report of: 

Do1t! October 



J>7C 


OfHt«r Tampa, Florida 


Field Offlet Fll* f: xp 77-1925 

™* ; LEWIS FRANKLIN POWELL, JR. 


Bwtfn? File Ft 


aH»oc«, NOMINEE, JUSTICE 


SUPREME COURT QF^UHITH* STATES 


Synopriu Attorney 

associated 


DETAILS: 



Taspa, Florida, close personal 
noaxne^ contacted and highly recommends, 

- SUC - 


be. 

bid 


On October 26, 1971, Aiiorney,x 

T&spa, Florida, close personal nominee, 

was contacted and furnished the following information. 

Sr.^Hm advised that he first met nominee 
in the American ear Association approximately twenty 
years ago, and since that time has maintained close 
contact with his on both a personal and professional 

basis. 

Mr » advised nominee has twice served 
ns President oftSe American Bar Association, and also 
served as Chairman of the American College of Trial 
lawyer® 1969 through 1970. He further advised that 
nominee's current las? fins in Richmond, Virginia, is vfc* 
one of the most outstanding law firms in. the country, 

During^^H^HPasBoci&tion with 'nominee, he 
has found his character , loyalty , and associates to be 
of the highest caliber,, and he fsy|l^the reputation of 
nominee is beyond reproach* Mr,f|Hpbigtily recommends 
nominee without any reservation, 

■ ■ -x*.:. , , ■ . 
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SUPREME COURT OF THE UNITED STATES 
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Bureau teletypes 
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IITED STATES DEPARTMENT O^USTICE 
FEDERAL bureau of investiga&Jn 


Copy tos 

Report of: 

Dote: 

Field Office File#:77“13737 

Title, LEWIS FRANKLIN POWELL, Jr. 
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Professor of Law, SU, interviewed and 


recommends Appointee favorably. Recommendation based solely 
on academic research, no personal association with .Appointee 
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DETAILS: AT STANFORD, CALIFORNIA 




On October 26 , 1971 , Professor 

of Law, Stanford University, advised that he had no - personal 
association with Appointee. He stated that his evaluation of 
Appointee was based entirely upon acadmic research and study. 

He characterized Appointee as being exceptionally bright, one 
who is of exceptional character and reputation. He stated he 
certainly knew of no reason to question his loyalty or 
associations. He considered Appointee to be moderate in the 
area of civil rights and added "that he felt Appointee possessed 
the judicial temperament necessary for the position for which 
he is being considered. He concluded by recommending the 
Appointee favorably. 
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He stated he was delighted to hear the applicant nominated 
by the President several years after he iad recommended the 
applicant. He sdvised that the applicant has the judicial 
temperament to nake an excellent judge. He stated he is 
well qualified p.s an attorney, is fair minded and would make 
decisions based on individual merit of tse cases and would 
never discriminate against any group. Hi stated that he 
would recommend the applicant for a position with the 
Supreme Court. 

Professor Faculty Hoad, Princeton University, 

Princeton, Re?^^H^^^^^a|^ntervie wed lite y^ih^^vening 
10/27/71 by SA Profe jsorf^HHpadvised 

that he has done som^^esearS^W the noninee^iS^aef inition 
he stated that In had read material writ sen by Powell; 
specifically, articles and legal journals by Powell and 
articles in legs, 1 journals concerning Powell. With regard 
to Powell he har an open mind. He does .iot know the nominee 
personally. ... . 
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Bureau teletypes dated October 22, 24, and 25, 1971. 
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ENCLOSURES t TO BUREAU 

Five xerox pages of speech given by LEWIS FRANKLIN POWELL, JR., 
which later appeared in the "University of Florida Law Review" , Volume 
XVIII, Summer 1965, Number One. 
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Mr.^HiHidvisod that . at 

that tine an a^orne^pract icing in Gainesville, Florida, 
now deceased, recommended that Mr. POWELL receive the 
honorary degree from the University of Florida. Mr. LA.20UBY 
at the time was a member of the House of Delegates of the 
American Bar Association, during which tine Mr. POWELL' was 
President of the American Bar Association. 


Hr. (Misadvised. Mr. POWELL has ^ distinguished 
legal backgroun^an^careor and he would definitely recommend 
hL^for a position with the United States Government. Mr. 
flHHHy&tatcd he has also found Mr. POWELL to be a gentleman 
a^ocwil affairs of the American. Bar Association and stated 
he entertained Mr. POWELL in his. home when he 
university for the commencement ceremonies. - ir 'fliH(Hr T 
advised he has no reason whatsoever to question nr. rvvZiJLy 
character, associates, reputation, or loyalty, to the Unitec 
State:- . ' ' > ■ •_ • 

Hr, ||HB further advised that he has never , 
discussed with orheanl POWELL discuss his attidude toward 
civil rights and the rights of minorities; however, from 
his knowledge of POWELL, he is of the opinion that ; POWELL 
will follow the law regardless of any personal feelings. Lc 
considers him a man of the highest integrity and was of vne 
opinion he has a judicial temperament. r . . 

H r . BMIHV made available the entire text of 
Mr. POWELL’s ‘spcec^^mich was given at the commencement 
ceremonies and later appeared in tne "University o* xlori.ca 
La'-? Pc view,” Volume XVIII, Summer of 1965, Humber One, pages 
one through eight. 

A Xerox copy of this speech is being enclosed with 
this report,. 

Hr. advised he has no knov/le^ge of any 

other appearancffi^^speoches given by Hr. POWELL at the 
University of Florida. 
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respect for law and due process -the 

FOUNDATION OF A FREE SOCIETY* 

Lewis F. Powell, Jsl # * 


On the first day of May America celebrate* Law Day USA. This 
is the day designated by the Congress to commemorate our belief in 
law and our conviction that only by strict adherence to the rule of law 
on we preserve the freedoms, and indeed the prosperity, which 
have made our country unique in the history of mankind. As our 
future well-being depends upon the preservation of our legal system, 
it seems appropriate to discuss the state of law and order. 

We lire in a time of unprecedented unrest and discord throughout 
the world. The International Communist Movement, to a far greater 
extent than most Americans realize, b responsible for much of this. 
The schism between Red China and the Soviet Union has perhaps 
worsened, rather than improved, the slender prospect for genuine 
peace. 

But there are also other underlying causes for international un- 
rest. While these are systematically exploited by the Communists, 
they are quite fundamental in themselves. They relate to the revolt 
against colonialism, to economic weaknesses of undeveloped stations, 
to acute poverty and lack of education, and to irresponsible leader, 
ship. 

But whatever the causes, the spirit of anarchy sweeping the world 
has no respect far law and order.. The deliberate purpose of many- 
revolutionary leaders is to destroy the rule of law and wipe out most 
of the established values of a civilized society. 

Although America is still a place of relative order and tranquility, 
there are deeply disquieting signs even in our country of a ruing 
tide of lawlessness— ranging from serious crime to various forms of 
disrespect for law and order. 

President Johnson has recently called for major improvement in 
law enforcement and in the administration of justice. In his message 
on tlus subject, he aid: “Crime has become a malignant enemy in 
America** midst.*** The President did not overstate the situation. 

•’The substance ef thU article ws delivered as the oaanenceraeot address at 
the University of Florida oa April 2d, 1955. For purposes of publication in the 
Florida law Retkw, Vsai mhfciw and additions have been miL 

••BA 1929. UUS. J9JI, Washington and Lee University: XLM. 1932. Harvard 
taw School; Truste*. Washington and tee University and KaQlns College: Member. 
,r * *■ * F-*Mej«ron: Merr.Kcr tf Vbginb Ban President. The 
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i-du Hut history has demonstrated tite disruptive f>cjwa t^; esd 
o; small, lawless groups, especially where their movements T 5. in- 
gloated by stained subversives or determined extremists.’* • ■ 
t he attack on the Administration's policy in Viet Mam iJiustr.ite» 
the thin line that sometimes exists between legitimate protest ami 
irresponsible conduct There arc sound reasons for the widest debate 
of the dangerous situation in southeast Asia — both on and o.T the 
college campus. There has indeed been constructive and resjjou-.ib.'-* 
discussion in teach-ins and seminars by students and faculties- Yet. as 
James Rcston noted, there have been other examples where the ni'»«U 
was one of "violence, 4 ' with sit-ins arid inflammatory demonstratioil 
taking the place of reasoned discussion. Mr. Rcston pointed out that 
some of die student and teacher demonstrations have been "backed 
by [anti-American] propaganda of the most vicious nature."” 

Traditionally our universities have been the citadels of free in- 
quiry. devoted to the proposition that rational discussion was the 
surest way to truth and to a resolution of honest differences. Those 
who break the great tradition of respect and tolerance for the differ- 
ing views of others by resorting to coercion, whether "violent” ot 
“nonviolent." menace the spirit of responsible inquiry essential to an 
institution of learning. 

And here, as a lawyer, may I emphasize that the right of dissent 
is surely a vita! part of our American heritage. So also arc the rights 
to assembly, to petition ami' to test the validity of challenged laws or 
regulations. But our constitution and tradition contemplate the 
orderly assertion c! these rights, There is no place in our system for • 
vigtJamism or the lawless instrument of the mob. 1 * 
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Lawyer* themselves must bear a nw. nyfe o£ responsibility for the 
deteriorating situation. All loo oficn die Canons of Professional 
Ethics arc ignored ami tlic organized b.ir takes no action. We have 
also failed to conic to the defense of tin* Supreme Court and our 
judicial system when these have been urtdei mtf.u; attack, We have 
failed to draw the line — essential to the safegnai'ling of onr insti- 
feutiom — between the right lr> disagree with a particular decision, and 
the duty to sustain ami defend the judiciary as an institution essential 
to freedom. Unfortunately, many of the bar have failed to appreciate 
that the surest way to undermine the very foundation* of our system 
is to destroy public confidence in the honor and integrity of our courts. 

fo seeking underlying causes of the accelerating drift away from 
law am! order, public apathy and indifference must rank high among 
such causes. Indeed, it is not too much to say that public attitudes 
toward morality, ethics and individual jojjonstbfluy contribute sig- 
nificantly to the growing disrespect for law. These attitudes often go 
so for as to accept, if not affirmatively condone, levels of personal con- 
duct which arc marginal or dearly bad in terms of the ethics of the 
- Individual as well as the welfare of society. 

Here, I am not talking about condoning of serious crime by pro- 
fessional criminals, as few people do this consciously. Rather, I have 
in mind the cynical attitude of our time which tolerates marginal and 
certain unlawful conduct and which leads to disrespect for law and 
Jo rjhc rights of others. 

Related to this is the lack of individual responsibility and the 
desire "not to become involved" which causes citizen* often to tolerate 
the commission of crimes which they actually witness. Indeed, all 
who witness « crime will aid neither the victim 
@*- r Bor the police. On occasions this may be attributable to pcrsonal fcar, 
but the dominant motivation seems to be a callous lack of concern for 


fcHow human beings. The pressures and obstacles of daily livmgifcavc 
brutalized or nujtnbcd far too many of our fellow citizens. 


Amthcrand different tator contributing to the lack ofmpcatJbr. 
law is the growing belief that laws and court decrees arc to be obtsyed, 
constitutional safeguards honored, and the rights of .others respected 
only so long as they do not interfere with the attainment of goals 
believed to be just. U was seriously argued following Brown v, JS toe rd 


of Education 9 that massive disobedience of court orders and decisions 


was a proper form of protest. Indeed, there were some who sincerely 
espoused the right of each state to interpose Its own will a«imi 
federal laws and decision*."’ • • 


9. 547 VS. 483 (1954). 

W. Interposition resolutions. In varying forms. were adopted In the Mlmina 
states: Ala. H.J.R. 18, Ac* 42. 193(5, Spec. Jew. at 70: Pla. S. Ctm. R<-t. I?jXX. 
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Today there arc others — with quite opposite goals — wlm in*i*t 
with equal fervor that civil diSultcdichce of taws deemed to be unjust 
Is a legitimate means of asserting desired right*. 

Chandi's heroic struggle for India’s independence is the precedent 
often cited for the doctrine of civil disobedience. Yet this technique 
was used in India, not as a means of enforcing recognized constitu- 
tional rights, but to attain national independence. There were no 
courts and no democratically established political institutions in 
which the issue of independence could be contested. Indeed with 
lawful remedies unavailable, GhandiS alternatives were civil dis- 
obedience or bloodshed. There is no parallel situation in America 
where wrongs may be redressed in the courts and through established^ 
political institutions. , f. 

The frightening aspect of civil disobedience is that it tend* to 
escalate in various ways. It spreads geographically ;* 1 the war chinos 
of causa becomes increasingly marginal ;* 3 and the lines between 
peaceful demonstrations, disorderly conduce and mob violence are 
often difficult to draw . 14 

However successful the tactics of civil disobedience may be in the 
short run, and whatever the justification, they arc self-defeating and 
imperii individual freedom in die long run. Many centuries of human 
misery show that once a society departs from the rule of law, ami 
every man becomes the judge of which laws he will obey, only the 
strangest remain free. Tyranny is the inevitable result of this form of 
anarchy. 

AtU 1956. Spec. Svss. at 401. HJt. Con. Res. 174. Act* 1937. at I2t7: Ca. HJR. 
183. Laws 1336, at Wife La. Rev. Stat. An.*. 149:801 -10 (Supp. 1964);. 5.C. J. Ro. 
914. Act* 1936. 49 S.C. Stat. 2172: Tenn. M. Res. I, 9, Act* 1937. it 1437, 14-19; 
Va. 5.J. Res. 3. Act* 1956. at 12(3. Attempt* by the Legislature and Coventor -<& 
Arkansas to evade court orders requiring desegregation were found by 
Supreme Court to have been a contributing factor to the outbreak qf rsob vtohn^* 
In Little Rock. Cooper v. Aaron. 338 VJJ. !, 13 (1936). For a dboroiohef the 
.absence of any substantial basis for the doctrine of ’Interposition, see Cooper r. 
Aaron, tupm at 16-19. and Bush v. Orleans Parish School JWU 188 F. Supp. 91S. 
«M» <RJ>. U. IflCO). - - r '*'•*">*%; ^ , 

It. There have been demonurationt end sit-ins In various psfti of the, 
country, with perhaps the most serious oner occurring In theXorlh. : 

12. Commencing primarily as a tactic of the civil rights movement, the con- 

cept of achieving ends throng!!* the pressure of street demonstration* and sit-in* 
hat already been applied to various other raincs — hh»s* of which are difficult 
to define. These Include demonstrations by white youths In roort towns In Oregon 
ami New Hampshire. They also inciutlc tarn pi, j riot, at Berkley, which. In the end. 
were to support of a cause as unworthy as the asserted "right to be obscene," 

13. The civil eights march on Washington. Tl.C. in 1962 was clearly a peaceful 
demonstration. The mob* in Harlem and in New Jen try ltt the summer of 1964 
were dearly lawless. Between these two extremes, we have witnessed varying de- 
gree* of conduct. But the dangers of violence and of counter-brutality always 
exist. 
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« »%ht.« J. EdglrH^hJ U»f, , *! Walk frccJ y ‘ ,!C ««cu 

jungles of terror/'* d d,nt our <% Greets are [often] 

! “ nWfc i? ** horn * «* **«* 

1 of their per^naSv S *0** S ‘ rccto *" d for fear 

| fusibility of government ThhT ^lutv^^ 0 ^ in . *** fim 

j X'TSL- *■*"* V -teS’ £ 

I ™ " at r - - ■<* «* 

I order and a wHlimm c . M of dtb™. — ® Rc ’I >cc{ for law and 

legal means are «S tlistrcssinsly £ ^ by 

law and due |aom* has man£cd iutf'in^nv ' wspe ? for 
society. * _;r V’ . TO - u - ia wany segments of our 

^!H cvHcto - £ .fc 

3 !JI 5 rrimc «*P»i -.«**ac or March 10. J955 "" 

1562 ow 1981 VM * %: **» <*<* 

deft to *’ZL£nklX w';,, t eitC onc e ty**- problem, fa 

5- AtMrm by J. Edgar Hoover. National r * May 24 ' 5W ^. p. «. 

Vc^yj. Nevada, Ocf. «?. Convent mn of American Lc^itm, JUu 



evasions of laws or comtUtnhml standards arc somcticici committed ( 
by law enforcement offt?.rp. Whenever this occurs, whether frorn j 
ign^snee or t»wj)I;tccd ^c: I, our whole system for the detection and # 
prx^ccution of crime h * t| 

in a free society* as corur .vtcd with a totalitarian state* the police Vi 
can enforce the law and a:-;-relt<:nd k*> violators only with the active 
cooperation and support rd a substantial portion of the population. 

Thfo csscnth?! support is dependent in large measure on respect for , 
thciitinicss as well as the efficiency of the police* The FBI deserves 
ans&cnjoys this type of support at the national level. The great ma- 
jority of police and law enforcement officials at all levels render fine 
semee under many difficulties, and axe entitled to genuine public 
respect and cooperation. But the few who deviate from these high 
Stamfords bring serious discredit on others and on our systc|^%sclf. 

& disregard for law and its processes has also been mammted in 
thesiets of some government officials. Defiance of laws and court de- 
cisions by high public officials, who have sworn -to support the law, 
set examples of incalculable harm* Actual corruption, the most 
ancient form of lawlessness in government, is occasionally present. 

The Massachusetts Crime Commission recently reported: M Wc have 
observed with disgust, indignation am! shame the way’s in which some 
of the mebt highly placed and powerful political figures in the state f 
have betrayed, actively or passively, the public trust/** - % 

Some segments of American business and labor must bear a rfeal 
responsibility for the growing disrespect for hw^ Far too many busi- 
nessmen have ignored or flagrantly violated die antitrust laws/ A 
dmilar lack of ethics and corporate morality is fcmnd among many 
labor leaders. Sometimes violence is condoned if not encouraged. 

We have even witnessed die sorry spectacle of the fraudulent count of 
votes in the election of a nationally known union official/ 



Nor is this trend limited to die particular group whC^ have 
mentioned. The malady has widely infected many segmentsof the 
popula\iom More and more individuals, regardless of status or voca- 
tion, seem to regard Jaws as mere inconvenience* to be evaded or 
Bouted. Tax frauds, illicit gambling, pornography, bogus insurance 
claims, faked personal injuries, perjury and even the dcllberate^vio- 
lation of traffic law* — thc*c and many other like examples-^ ate 
further evidence of the erosion of law and order within contemporary 
society. 




6. NX TJtne», April U. l:V;r*. p, CE. col. 4. 

T. to 1950 ihc United fetn iw»ti rated In tfcc United Suio District Cemrt 
for the ~'Eftstetn Dutrici of rr^’^fvsnU a number of criminal actions against 
various numifaczunm of ek-riruol nptlpment. The principal defend.!* fc* pled 
gvitty sntl vrrtvc scntencnl >r. 

& See eOW^rlal, N.Y. Iir?5f.i ^ 1 bunv\ 


April 10. \m. 



1 va * 1 »«i t;,nni ~ % j i > 

Wc have yiacrveil ttufivnUt.tl hevslnm umlcr i!u: An^Io-Afn^m.-i. 

system of law fur jicrltap tin* longest »mt.iini- ) j- .imt j„ huuiar 
history, We have dune m> by accepting lit tit! mi, I |, v ,i 

hcrciicc to tawful mean*. The fundamental •* ; t:c»tc beiwm, » 
Totalitarian society, and one in which the imlmt .« j* 3 IIotd<rtf h< 7 
dom o£ conscience and protected from arbitrary in^Ls that 
are ot the essence. Under our system, the "end,* however worths 
should never justify resort to unlawful means.” 

We will continue to preserve individuaf freedom and protect 
human rights only jo long as we adhere to tills fundamental principle. 
Inc courts and legislative halls, rather than the streets, must be the 
places wlierc differences are reconciled and individual rights are ulti- 
mately protected and secured.** ° 

There are certainly no easy solutions to these trends and attitudes 
which so deeply concern lawyers, and which should concern every 
thoughtful citizen. And yet I think, most of us would agree upon the 
osetmaJs: America needs a genuine revival of respect for law and 
orderly processes, a reawakening of individual responsibility, a new 
impatience with those who violate and circumvent laws, and a de- 
termined insistence that laws be enforced, courts respected, and due 
process followed. 

At the same time, we must* ever strive to eliminate injustice and 
discrimination; we must minimize the social and economic conditions 
which breed crime and unrest; and, perhaps, most important of all 
we must assure adequate and equal educational opportunities 



v : — a 

tiimd to violence when property which the law recognize* as theta* t* ftmdblv 
Invaded or occupied by others. . . . (TJh* Constitution dots not confer upon any 
group the right to substitute role by force for role by law. Force leads to violence 
violence to mob conflict*, and these to rule by the strongest groups with' control 
w the tmnt deadly weapon*,** , ,i' . ... 

19. Mr. justice Douglas has said: M VVe reject the philosophy that the end 
Justifies the mean*. The vitality of human tights means respect lor procedure as 
well as ropsxt for substantive rights. A court cannot render dispacdotwte justice 
In the prostate of a howling mob. History shows that man'* struggle to be tree Is 
In a large degree the struggle to be ircc of oppressive procedure.- Address by 
Mr. Justice Dougin*, Judicial Conference of the Americas. 5-sn Juan. Ptie.tu Rlro 
May HO, J969. ..... .. . - 

211- "The final answer . . . will not tw: found Ut aimed sunfroiitaiioti tail in tire 



process of law. We have acted to bring th/s conflict from the streets to the court- 2- 

roui;i. ,> President Johnson. at lit* March 13. !W>. news conference as teewtrd in 

the N.Y. Ticties. March M, 19(13. p. till. col. 2. , / 
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Norf oik t; Virginia area praised POWELL as both 'frj , . 
gentleman and an attorney apd highly recommended him . j 
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. . matterAyae instituted upon 

!S C ?«ELSf a r % ers , Federal Bureau 

?I«J2 SS!iffJi°«Xllff hington » ^ indicated that 

LEWIS _ FRANKLIN POl^LL, JR, had been nominated for the 

posxtion of JusticA on the Supreme Court of the United 
States and an appropriate investigation was requested. 





CURRENT AND FORMER MEMBERS OF THE 


UNITED STATES CONGRESS 


t* & w 


HF 77-3497 
JBMssjIIj 

1 :7^r- 


>"v v ; >*^ttie 

Special Agent 


Of*} 


House 


aS£gDL5M2i 


posed to actively oppose 
^^nomination have eotae to his attention, 
HH stated that on' the basis of what he 
a^an^neard about POWELL, he feels he is 
ntly qualified for the position of Justice of 
prerae Court of the United States and he 
reeosBaend him without qualification. 
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. ■ The 

Special Agent 







gation Was conducted 
on October 26* 1971 : v » 


H retired member of the 
United Staxes nouse or Representatives , Second 
Congressional District of Virginia, was interviewed 
at the Merchants and Farmers Bank Building, Crawford 
Street, Portsmouth, Virginia. Mr. ■■■advised 
that he does not know LEWIS FRANKL^^TuwELL , JR. 
personally but that since his nomination every thin! 
he has heard about POWELL has been favorable* 
could not comment on POWELL from first hand 
knowledge. 


JdG 

Jd7C 
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~ Q*> Oof?****-* 25, 1971, the Honorable 
United States District 

Eastern Distr^j^^V^jjgkry^Norfolk , Virginia, advised 
Special Agent HHHHHHHVtihat he has been 
acquainted witiw3!wT^P^ , uw5f.L , JR., since 1928 and 
that they attended Washington and Lee University together. 
Judge HOFFMAN prefaced his consents by stating that the 
President could not find a better man anywhere in the 
country to fill a vacancy on the United States Supreme 
Court than LEWIS F. POWELL, JR. He stated that POWELL 
is a great nan in every respect and that his reputation 
and character are impeccable. He stated that he has 
been closely associated with POWELL for many years, 
and has never seen him do anything whatsoever "out of 
line” in any respect. He stated that POWELL is a 
scholar and an absolutely brilliant individual. He 
stated that POWELL is the type of individual who thinks 
before he speaks and does not speak unless and until 
he knows exactly what he is talking about. 


HOFFMAN stated that POWELL is an outstanding 
attorney in every respect and possesses the ability 
and temperament to develop into one of the greatest 
Supreme Court Justices. He stated that POWELL's 
integrity and loyalty to the Government are absolutely 
above reproach . He advised that POWELL is completely 
trustworthy and that it is his opinion that POWELL's 
appointment td the United States Supreme Court would 
benefit the Court and the entire country. 






Judge HOFFMAN made available a copy of a 
brief for the Commonwealth of Virginia filed as amicus 
curiae in the Charlotte - Mecklenburg Board of Education 
case. HOFFMAN stated that this brief was written by r t 
LEWIS F, POWELL, JR.,andisdompletelyilluBtrative of 
FOWELL 's thbu^ts: iii ; civil' rights matters especially as 
they peiptain to education matters . He stated that with 


!$&■*** 
f .;■>/ v>,' ; « 
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respect to racial natters in the field of education, 

POWELL is a strong believer that the doctrine of separate 
bat equal is completely unfair and erroneous and that when 
used in that context, the terns "separate" and "equal* 
are mutually exclusive* Judge HOFFHAN stated that he known 
that POWELL was adamantly opposed to the massive resistance 
laws set out by the Virginia Legislature several years 
ago, which, in part, dealt with racial segregation in 
public schools* 

In Conclusion , Judge HOFFMAN reiterated that 
it was his opinion that no better candidate could be 
found anywhere for consideration for appointment to the 
United States Supreme Court than LEWIS F. POWELL, JR. 

A copy of the above brief is included in 
the appendix of this report. 








f ■ if * if , • 


VVrvj'V* 

■• v : ^V; /■;•'> 


- ?T . ^ 

r- :.■ < 


| United States District Judge, EasterrTUistrict 
fe- Virginia. Nor folk . Virginia, advised Special Agent 
■■■■■MKthat he has been acquainted with LEWIS •••,•'• 
r^oMSTTjK^for 20 to 25 years and has always found 
him to be an individual with outstanding traits of * ./ ; | 

^jyyjflc^r,^ reputation^ loyalty^;: and ’.ability* ' Judge ... 
^^gSJptated that POWELL ia an outstanding attorney in 
every respect and most certainly has tha training and V 
ability to qualify him as a great jurist. He advised 
that POWELL is , inhls opinion, an outs tan ding «tndi date , ■> {■ 
to fill 1 Vacancy on the United States Sirens Court. 

He advised that POWELL’s temperament is equal Of '$f-l 

eny judge that heknows and that ha possesses a tremendous ^ 

«2>i2lty to withhold any .spontaneous.: 

subject until he it well versed in that matter and is 

able to speak withauthorlty, WithrcsBi^ 

leanings in civil rights Btatter^^TudgeH^HPdescribed 

him as "a moderate”. Judg<J|^^HBexplalned that by 

moderate , he . meant "middle o^nbrbad? in : that he had; ' % 

the ability to grasp both sides of the racial situation 

M lve at a conclusion fair to eachside* Judge : >b 
stated that his opinion of POWELL’S attitude in 
matters is more hearsay, that is, results of 
reading about -same in newspapers ahdother periodical? * > <J C 

.. . • . .... ' ' . ■ . v.. - ~ .. * - * • > ; . ' • . ' ' v': - V ■■ . 

by saying that he has w 
never worked di^ctl^ith POWELL on any type of a &=> 

committee Or commission, however, in view of his ; Jo7 

pe**Ohal of read and 

heard about POWELL over the last two decays, he id 
confident that P0WELL would he an outstanding addition 
to the United States Supreme Cowed:. 


108 
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October 25, If 71, the 
United States District Judge, Eastern 
Lstvieo^l^dA^Kdrfoik, Virginia, advised Special 
Agent that haskuown LEWIS F ♦ POWELL , JR* , 
for aBOtt^£^ye3^^T»awever , has coma tx^anofi^ilm quite 
sell during the past IS years. Judge ^^^^^^^Wstated 






tter acquainted with POW 
1 and, through his assodat 



icqualnted with LEWIS. Judf 
stated that POWELL's character, reputation, ^ra loyalty 
are unquestionable and tha^d^hility ae an attorney 
is unsurpassed. Judge^^^^HHVatated that he has 
always been highly laprdfled with POWELL's ability to 
consider everything in any given situation before he 
speaks on that subject and then speaks only when he is 
quite sure of the facts Of all the surrounding circum- 
stances regarding that hatter. Re stated that POWELL's 
temperament is outstanding for anyone intending to serve 
in a judicial capacity and he is confident that POWELL 
would exercise considerable judicial restraint. 


>7C 


Judge flPHMHpOtated that for a Southerner, 
POWELL is probably more moderate » that is, more open- 
minded in civil rights matters than his contemporaries 
from the South. Re stated that POWELL departed from the 
Commonwealth of Virginia's view of segregation when he 
.strongly opposed the so-called massive resistance laws 
at which time POWELL indicated that a quality education 
for all individuals was the prime factor which should be 
considered. 


>6 

>7C 


Judge JHHHHVstated that he is confident JdG 
that POWELL possesses splendid judicial ability and J>7 Q, 

he knoWa that POWELL is unequaled in his thoroughness 
: for researching complicated matters and arriving at fair 
and equitable conclusions. \ *; 



/o 


2 


>G/b7C 

Judge (H^P^HRconcluded by noting that it 
was his opinion xha^rOwEEL was the best nominee for 
the United States Supreme Court and that he has known 
him for many years. 
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OF VIRGINIA 



^scribed' POWELL ' as an individu2&^ possesses m# % 
character and reputation, both .:ajP-^^l^rrag^; 

Ha stated that he has been closely associated with l»OWE] 
for many years and that. POWELL possesses outstandihpf 
personal traits of ..honesty , integrity , loyalty, and 
ability as aa attorney ♦ ^ He ' ■ stated that there is no 
doubt in his mind that POWELL is a superb candidate^ for 
the United States Supreme Court. V^.Y- 

advised that he and POWELL served 

together for 


as never 
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views in this matter were made clear when he openly and 
strongly opposed the Virginia massive resistance laws 
indicating that quality and equal education for all 
individuals should be the prime consideration in any 
discussion along those lines. 

Mr. flHV concluded by restating his 
confidence tha^^OWKLL ' s candidacy for the United States 
w Supreme Court was nothing less than outstanding. 
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(to October 26, ^71, HHHHV Ja 
t, City of ChesapeaKe , vxrgmia 

Chesapeake, Virginia , advised tha 

nox Know xne appointee personally nor has he had any 
association with the appointee on ^jy^fessional level 
with the following exception. Mr .JJV stated that in 
1958 he was a member of the State Commission on Public 


Education and that during that year, the appointee who was 
the Chairman of the Richmond School Board made a presentation 


to the State Commission regarding the education system in 
Russia. Mr.flflVnoted that the appointee had just returned 
from Russia ancMaade a very favorable presentation to the 
State Commission regarding educational systems in both the 
United States and Russia. stated this is the only 

contact he has had with th^appointee . 



Mr.d^Vfurther advised that he did not have any 
knowledge tha^would reflect unfavorably upon appointee's 
professional background, character, associates or reputation 
of his associates. He stated that the only knowledge he has 
of the appointee is favorable, noting it was based only on 
conversation with other individuals as well as what he read 
in the newspaper. He further advised that based on his very 
limited assoc iat ioj^Jie felt that the appointee was a loyal 
American citizen. stated that he knew of no reason why 

he could not rec<m»w the appointee since he was not aware 
of any derogatory information regarding the appointee. 

















fc A 

h\ 






Judge d. VHUOH Virginia. National Bank 

Building, King and queen Streets, Hampton, Virginia., on 
October 26, 1971, advised that he la 89 years of age and 
served on the Supreme Court of the State of Virginia free 
1936 until 1967 when he retired. 




Judge SPBATLKY stated that he has known UEVIS 
IB&NKLIN POIKLL,Jl. f over 39 years socially, personally 
and 


Be stated that POVKLL is a fine man of character 
and that he knows no one better qualified to serve on the 
Supreme Court of the United States than FOVKLL. 

Ordinarily Judge SPBATLEY stated he would want 
to see a nan on the Supreme Court with Judicial experience j 
however, POWELL’s many qualities override this, and he is 
truly an outstanding nominee* 

judge SPHATLEY stated that he has Just coapleted 
writing a letter Of congratulations to P9VKLI* in which he 
pointed out that in the language of the street , the President 
"hit the jackpot” with hiS nomination. 

Judge S PEA71KY stated that PdSLLis a considerate, 
compassionate and even-tempered individual. He stated he 
has heard i»t» argue many, cases has never, known his- to 
lose his temper. 


£ V . *A- 

, ;y , . . 

' i . 

: i"\y ■> ’* 

* " 
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Judge 8MQU2 stated again tlat to applauds the 
nomination of POWELL and added that President NIXON could 
not hare picked a better eon to store on the Suprene Court 
Be ezprraael his belief that POWELL will be a credit to 
the Court. 
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Mr.fljjHVsaid that the appointee was a member^ 
of the Coramonwealren Club and the Country Club of Virginia* 
both of which discritg^at^ against Negroes and people of 
Jewish descent. Mr. stated that he knows this is 

a practice as when he was a member of the General Assembly 
all members of the Assembly were invited to join these 
respective organizations but excluded because 

of his Jewish extraction. Mr . ^|^^^^Tn:ated , however, that 
because the appointee is a membe^or these organizations 
it does jgn^diminish his feeling toward the appointee, nor 
did Mr.jB^HPfeel it would hav^any bearing on his judgment 
or his oper^mindedness . Mr. felt that if the appointee 

were in a position to correcl^^sTtuation such as this , he 
would certainly take appropriate steps to do so. 

Mr . ^B^^^highly recommended the appointee 
for a positioi^o^Trhe U. S. Supreme Court without reserva- 
tion. 
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^^^^Th^^nllnKinginvestigation was conducted by 

JdG 

Jb7C 

On October 26, 1971, member of the 

House of Delegates, Drewryville, Virginia, advised that he 
did not know LEWIS FRANKLIN POWELL personally but had met 
him on numerous occasions in the past 15 years. He advised 
that he considered him a highly qualified man and mould be 
excellent as a member of the U.S. Supreme Court. He advised 
he had no derogatory information concerning Mr. POWELL. He 
advised he could not further comment on the gentleman due 
to the fact he did not know him that well. He advised he 
would highly recommend LEWIS FRANKLIN POWELL. 


c2 6> 


"W 


N.E— 7-7^34-9-7., 

WRK:hjt 
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-b£ 

]o~tC 


The following 

Norfolk } Virginia , by Special Agent||^milB[m^V 
on October 26, 1971: ^ 


Professor of History 



POWELL, JR. 
POWELL he has 


^stated that all he knows about 
through public news media. 


'^1 
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CURRENT AND FORMER FEDERAL GOVERNMENT 
OFFICIALS 
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>7C 
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Eastern District: of Virginia, Norfolk, 
advised that he does not know LEWIS FRAHKLIN 
POWELL, JR. and could furnish no information about him, 
nor could he comment on POWELL* s personal or 
professional background. 
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Mr. HHf said he did not know of any 
,JdG> organizations otaer than the American Bar Association 
U7 r and the Association of Trial Lawyer^j^L which 

Hr* POWELL may he affiliated* Mr«H^HVsaid he would 
recommend Hr* POWELL highly for the positron for which 
he has been nominated — U. S. Supreme Coart Justice. 
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The _f 

Special Agent 


gation was conducted by 



Attorney 

Norfolk, Virginia, advised his contact with and knowledge, 
of LEWIS FRANKLIN POWELL, JR., is very limited. He 
advised he first became acquainted with Mr. POWELL in 
1958 or 1959, in Petersburg, Virginia, ^^^they opposed 
each other in a court proceeding. Mr . advised his 

contact with Mr. POWELL since that tim^na^been extremely 
limited. 


Mr . advised although he does not know 

Mr. POWELL ver^eu personally, he considers him to be 
a person who appears to be of high moral character. He 
Mr. POWELL enjoys an excellent reputation. Mr. 

.■M advised he has never heard or knovn^^n^hing of a 
derogatory nature about Mr. POWELL. Mr. ^m|Vstated he 
had no knowledge of Mr^POWELL's associate^and could not 
comment on them. Mr . ^HHf advised he assumes Mr. POWELL 
is a loyal United State^c^tizen and added that he never 
heard anything about him to lead him to believe otherwise. 


Mr advised he has no personal knowledge 
of Mr. POWELL^sv^ws regarding civil rights, however, 
he has heard that Mi^JOWELL is very conservative regarding 
those matters. Mr. f^^HVstated he has no evidence to 
support that statemer^^^He advised in his limited contact 
with him, Mr. POWELL has appeared to be a very fair-minded 
individual . 


SIC 


Mr . advised he has no personal knowledge 

of any of the organizations to which Mr. POWELIj|^}rt belong 
other than the Virginia State Bar of which he , is 

also a member, 

Mr. advised based upon his knowledge of 

Mr. POWELL and the information available to him concerning 
, h^r^he feels POWELL is a very capable individual. Mr. 
■HHVadded he does not feel he knows enough about Mr. 

POWELL to recommend him for a position of trust and confidence 
with the United States Government. 








:« 
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bv SA 




investigation was conducted 
on October 25, 1971: 


Norfolk, Virginia, advised she is currently 
a memoer of the Board of Education of the City of 
Norfolk. Virginia, and has been associated with the 
school desegregation problem^^n Norfolk for over the 
past twenty years, Mrs , stated that through her 

association with school in Norfolk, she has 

never come in contact with the appointee, nor has she 
ever met the appointee . She said that since she was not 
familiar with the appointee, she could not make any 
recommendation as to his qualifications, or to his 
character , associates or reputation. 
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The 

Special Agent 
Norfolk, Virginia: 

^7C 



vestigation was conducted by 
on October 26, 1971 at 



_ jer 26, 

1971 that he has never heard of the nominee , and 
stated that he was unaware that President NIXON had 
nominated LEWIS F. POWELL, JR. to the Supreme Court. 








PROMINENT WHITE ATTORNEYS 



Jx© 

JdT7C 


NF 77-3H97 
DGFtralb - 

1 ,■ 




Ihe following inVe*tigatipii^^V^ 

at Norfolk, Virginia by Special Agent 



tion. 


Attorney at Law, 
Sank Building, Norfolk , 
and he furnished the following inforraa- 


He is currently 
S Portsmouth Bar Association^ 



the Norfolk 


JoG 

btC 


He is not personally acquainted with LEWIS 
FRANKLIN POWELL, JR, and has never met him either 
socially or in a professional capacity. He would, 
however, state that he "knows him by his excellent 
reputation" . He feels POWELL is neither a liberal 
nor a conservative lawyer but from reputation could 
be described as a "conventional attorney" who would 
deal ultra fairly with any be brought 

before him for adjudication. noted that 

his firm and POWELL* s firm in Richmond, Virginia 
have associated on several corporate type cases 
and that there has alway^been^i^^ccellent relation- 
ship between the firms, stated he 

could furnish no derogatorj^nxormaxion about 
POWELL. From reputation, POWELL is known to be 
evjygrtlvcmalified as an attorney. In view of this, 
stated he wguld recommend POWELL for a 
po sitioi^s a Justice <3nHhe Supreme Court of the 
United States. a_ 
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he would not hesitate to highly reooaa^id him j 
position of trust and confidence with the tfVS 


rbQ> Mr.fl^Bhdded that he Mae not aware of any 

^b7C organizations wmEa Mr* POWELL night be a member of 
other than professional groups. 





NF77-3497 

DRRrljf 

1 



rhC=> 

rblC 



He met Mr. POWELL about ten years ago at which 
time he found him to be a neat appearing and very personable 
individual. POWELL is a highly competent attorney and is 
highly regarded throughout this area. He and POWELL have 
been associated together in the Virginia State and American 
Bar Associations. Although his contacts wxth Mr. POWELL 
have been extremely limited, he recognizes the outstanding 
intellectual ability of POWELL and feels he would be a 
weeded asset to the Supreme Court of the United States. 
flHHl stated he would highly recommend POWELL without any 
rese^rat ions whatsoever. 














W— 77-3497 
WLC:«hb 
1 



followi ng investigation m cond u cte d by 


On October 26, 1971 Practicing 
Attorney, Suffolk, Virginia, advised that he bae gone to 
school with LEWIS FRAHKUN PCSELL’s slater. He advised that 
he considered the entire family of excellent character. He 
further advised that Hr. POWELL lived la Suffolk, Virginia, 


until he was approximately 11 years old when the family moved 
to Bichmead, Virginia. He advised he did not kno w Mr. POWELL 
personally but had followed him In the newspapers through the 
years. He advised be would highly recommend him for ea 
appointment to the O.S. Supreme Court. 
















Lawyer with the law 
336 Virginia Beach 
adviced that he^ic 

:he nominee, but on 


►ugh 

►mine# 
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Attorney and 

l '^iSSa H SSShfvi^S£! 8 iWL..<lAlAU JUHH J. 
,6r 26, 1971, that he does not personally know 
POWELL, hut as a member of the American Bar Association 
knows of him as a former president ofthe As soc * 

said also that when he attended the University of Richmond 
Law School, he recalls that POWELL addressed his class on 
on* occasion. B* also in his practice h«8 <i«jlt «ith 
POWELL* 8 law firm but never personally with POWELL, ne 
described POWELL as much respected and anything that he 
knew about him was basically favorable* He knows of no 
oreludices on the part of POWELL and considers him of 
the frame of mind that he is committed to what he believes 
to be right. He considers him of the highest reputation, 
an intellectual type, and one who is moderate in his 
views . 




NF 77-3497 



PROMINENT NEGRO ATTORNEYS 


<57 











rt> Hj 







NF 77-3497 
GHLrbld 
3 , 



Old Dominion Bar Association 
believes that a man who aspires to the highest judicial 
post in the land should evidence sore sensitivity than 
to be a part of something that excludes his fellow 
countrymen on the basis of skin, color or religious 
creed . 
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by SA| 


: investigation was conducted 
on October 25, 1971: 



war 


Attorney , 

ortsm outh. Virginia, advised he is 

sociation anci is 

__ he Old Dominion 

Isociation, wmcn is an organization of black 
attorneys throughout the State of Virginia. Hr. 
^Hjjjl^advised that he did not know the appointee 
personally nor had he ever been associated with the 
appointee on a professional basis. He stated that 
he was not in a position to comment regarding the 
qualifications of the appointee as he has no knowledge 
appointee's experience and qualifications. Mr. 
stated that he was to meet with other members 
or the Old Dominion Bar Association at a later date to 



review the qualifications of the appointee and he expected 
that a statement concerning the appointee would be released 
through the Old Dominion Bar Association. 


Mr advised that he did not know of 

anything whic^would reflect unfavorably upon the 
professional background or the character, associates 
and reputation of the appointee. He stated that his 
knowledge of the appointee was entirely favorable and 
that he felt t^^^he appointee was a loyal American 
citizen. Mr . declined to make a recommendation 
regarding the appointee since he was not known to him 
personally and he had not had a chance to review the 
appointee's background and qualifications. 
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The following investigation was conducted on 
Octob er 26. 1971 at Norf olk. Virginia by Special 
Agent I 



Norfolk, a 
FRANKLIN POWELL, JR. 
knew concerning POWEL! 
public news sources. 


stated that all he 
learned through various 
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WMw 


acquaintance T5E5 a quiet approach andtbe type of 
temperaoent and ability ne e ded by a judge. Be baa a 
vide background of judicial experience -abd is extreaely 
veil qualified. , - ' - • - 
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Be stated that the personal character, integrity 
and loyalty to the United States of HOWKLL are unquestioned . 
Be stated that he is acquainted with POWXLL's wife and knows 
ter to be a fine per s o n, go unfavorable in format ion has 
ever been received concerning POWELL *s family life. 

^jS^^^P ^tated that he certainly approves of 
the President's cteice in choosing FQWKLI, as a nominee 
for the Supreme Court , and he added that he does sat 
believe that President NI$QN could have picked a better 
sen. 
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good things about him and added he has never received any 
unfavorable Information from any source concerning POWELL's 
personal or family life. 


Jp7C 



likewise fine people 


stated that POWELL has a sister , Mrs. 
resides in Williamsburg, Virginia, with 
attorn ey . Hr. and Mrs . are 
ted . 




sacs « oS 

•bent 1963. and is this c*?acity he ^ 

Bosine v*r; «tll . B 0 eooiitetd th« mmimm to -te ft ,; 
wU qualified Itvjner mad ft very esf tent , Mletttd 
AMricta whose loyalty, character or associate* to ; woold V^<: 
not . question . at advised t tot tte ' walto was ' a student §M ^ ' 
of law mad if appointed to tte Halted States Soprano Court 
would te an outstanding Justice. So felt that tte nominee 
if appointed would be fair to all races, creeds and ' ;? \ V-’ : 

religions. Be stated that any decisions aade by the nominee 
would cone from tte aoalaee*s part and aind in atrict 
confomance with tte law. He felt that this was an appointment 
in Merit and not a political appointment* > 

UrM I advised that ia his dealings with the -bC 
bask, the nominee tos always bate stews reproach and • bl 

always "falls over backwards" for the bank* Se pointed 
out that on occ asi on , he has been in the nominee’s fi s 
coapany socially, but most of bis as s ociat ions with tte 
nominee have been on a business basis. He highly ; '-Uv. 
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The following invest igation was conducted by 
Special AgcntH^UHUVoQ October 26* 1971 at 
Norfolk, Virgfnia!^^^^^^^ 


the 


Hr. 
"Journal 



ure Je" newspaper pHSSeS weekly 

Norfolk, with a predominant ly Negro circulation , advised 
cm October 26, 1971 that he M learned through the 
wire s er vices of Mr. POWELL * s nomination to the Supreme 
Court. He stated, however, that he has never met 
Mr* POWELL and knows nothing further concerning him, 
other than that he was bom in Suffolk, Virginia, and 
has been a practicing attorney in Richmond, Virginia. 






the Belly 


" 12 


Virginia, advised on October 85, 1871, that tim soargue 
of that newspaper reflected that no inf amotion concerning 
LEVIS FEAHKLIH POWELL, JK., other than aa article which 
Uptred in tha October 23, 1871, issue of the Daily Proas 
on page three, entitled ’'Court No mi nees Both Bare vuiiaeshurg 
Ties." 

IHHHpEtoted that this article was written 
by SUSIE ram, liaily Press Staff Shorter, and aeationed 
that POWELL had been honored by the College of Willies 
and Mary in 1965 with the presentation of a Sector of 
Lews degree, the article also seatloasd excer p t s fro n 
a speech which POWELL had given in connection with the 
occasion which speech was entitled, "The Bight to a fair 
Trial." 


*»e Bight m&mmMmm 


degree of Doctor of seas 
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Hiss shed the above-mentioned 1965 
Charter Day conference program from which has been 
excerpted the speech given by LEWIS POWELL, JR., 

as well as the remarks given by Dr.^UmVat ’ t * lQ time 
an honorary Doctor of Laws degree was presented to POWELL 

A copy of this speech is included in the 
appendix of this report. 
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INTRODUCTION 

The Commonwealth of Virginia, because of the immedi- 
ate effect that the decision in this case will have on many 
thousands of its citizens, requests the Court to consider 
its views outlined in this brief. It seeks modification of the 
opinions of both of the courts below and an expression of 
principles that will guide all courts throughout the nation 
in this xnost difficult area of basic human relationships. 

II. 

THE INTEREST OF VIRGINIA 

In Virginia, segregation by race in the public schools 
was required by constitution and statute prior to 1954. In 
fact, one of the cases decided here under the style of Brown 
v. Board of Education 1 came to this Court from a Vir- 
ginia locality. 2 

It would be erroneous to assert that Virginia localities 
welcomed Brown I and began at once to put into effect the 
remedial steps required by Brown 7/ 3 ; in most places they 
did not. There was, instead, intense public opposition and 
much delay. As a result, litigation arose in many communi- 
ties. 4 The march toward what more recently has been termed 

1 347 U.S. 483 (1954). 

2 Davis v. County School Bd., 103 F. Supp. 337 (E.D.Va. 1952) 
reversed by the Brown decisions. 

8 349 U.S. 294 (1955). 

4 See, e.g., Thompson v. County School Bd., 144 F. Supp. 239 
(1956), aff’d sub. nom School Bd. v. Allen, 240 F.2d 59 (1956) cert, 
denied, 353 U.S. 910, 911 (1957), opinion supplemented, 159 F 
Supp 567 (1957), aff’d 252 F.2d 929 (1958), cert, denied, 356 U.s! 
958 (1958), injunction dissolved, 204 F. Supp. 620 (1962) ; Daniels 
v. School Bd., 145 F. Supp. 261 (1956); Atkins v. School Bd. 
148 F. Supp. 430 (1957), aff’d 246 F.2d 325 (1957), cert, denied, 
355 U.S. 855 (1957) ; James v. Almond, 170 F.Supp. 331 (19591 - 
appeal dismissed, 359 U.S. 1006 (1959). v ’’ 
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a “unitary” system of public schools proceeded inexorably in 
Virginia but, for a decade, it was ail unwilling march 
prodded by the courts of the TJnitcd States. 

It is now fair to say that Virginia localities 6 are attempt- 
ing in good faith to comply with the mandate of the Equal 
Protection Clause. But the courts have failed to make it 
clear exactly what compliance entails. The dual system 
must be replaced by a unitary school system,® but how tins is' 
to be accomplished is still far from apparent. 

The result has been a chaotic condition in several of 
Virginia’s school systems. Two of its largest school divi- 
sions, as the local systems are called, are located in Rich- 
mond and Norfolk, Virginia’s two largest cities. Litigation 
affecting both of these cities has produced orders in August 
Of this year substantially rearranging school attendance 
areas and inevitably requiring extensive pupil busing . 7 This 
has resulted in major disruption of public education and 
confusion among white and black parents, students, faculty 
and staff; it often has led to resentment and even fear. 

The educational process is difficult enough without such 
disruption. The time has come to think first of education 
and the whole body of children to be educated. That, in our 
view, can be accomplished only by the establishment by this 
Court of the parameters within which school officials are to 
. act and by which their action is to be judged by the courts. 

The factual situation existing in Charlotte; North Caro- 
lina, presents certain striking similarities to the situations 
presented by Norfolk and Richmond. All three cities are 


6 In Virginia local school boards, pursuant to the State constitution, 
have the primary responsibility to operate the public schools. 

® Green v. County School Bd., 391 U.S. 430, 438 (1968)j Alex- 
ander v. Holmes County Bd. of Educ., 396 U.S. 19, 21 (1968). 

7 Bradley v. School Bd., Civil Action No. 3353 (E.D. Va., Aug. 
17 1970) (Richmond) ; Beckett v. School Bd., Civil Action No. 

' 2214 (E.D. Va., Aug. 27, 1970) (Norfolk). ' y. 
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localities where, prior to 1954, segregation by race was ro- 
ll 1 ” 1 ed by law. In all three, the percentage of black students 
in the school population is significant, the 70% white and 
30% black ratio of Charlotte becoming 60% white and 
40% black in Norfolk, and reversing to less than 40% 
white and more than 60% black in Richmond. 

Plans proposed by HEW and others presented by 
■ the Norfolk and Richmond School Boards were rejected 
because, the courts said, racial imbalance was not elimi- 
nated in sufficient degree. 8 That result obtains equally in 
tins case from Charlotte. In each of these cases the court’s 
solution was to require greater racial balance and, inevitably, 
massive compulsory busing of students. 

The question in those cases, as here, was whether racial 
balance is an end in itself; if substantial racial balance must 
be achieved, regardless of other educational factors that are 
of significance in the situation presented, then the District 
Courts were right in Charlotte and Richmond and the Court 
of Appeals was right in Norfolk. If, as we urge, other 
factors are also relevant, those courts were in error. 

What will be decided here is, therefore, entirely relevant 
in the two most critical Virginia situations. For that rea- 
son, the decision here may be determinative in Virginia. 
Therein lies Virginia’s interest. . ’ • 

There are, of course, substantial points of difference be- 
tween Charlotte and the Virginia cities. The difference in 
the racial mix has already been mentioned. This results ' 
primarily from the fact that, by and large, the Norfolk and- 
Richmond school divisions are entirely urban rather than 
both rural and urban as is the case in Charlotte. Norfolk is , 

17* B vSn$ S^ool Civil Action No. 3353 (E.D. Va., Aug. 
ia ZAAfAiu .( ™5 mo T andu ™ opinion) ; Braver v. School Bd . No 
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adjoined by two cities, Chesapeake and Virginia Beach; in 
them the percentage of black students is relatively small. 
Richmond is bounded by two counties. Chesterfield and 
Henrico; again their black student percentages are drasti- 
cally lower than is that of Richmond. As urban systems, the 
two Virginia cities do not normally provide transportation 
for pupils.. The transportation problem presented by the 
racial balance requirement is therefore more acute because 
of the lack of facilities. 

A brief word may be relevant as to the Norfolk and 
Richmond plans that were rejected by the United States 
courts. In both cities, the rejected plans provide for the 
effective integration of all senior high schools and all junior 
high schools or, middle schools. In both plans, the respective 
school boards go far beyond neutral or objective zoning 
plans, gerrymandering natural attendance zones in a man- 
ner designed to increase the degree of integration in the - 
systems and to overcome the segregative effects of racial 
residential patterns. Both plans include a majority-to- 
minority transfer provision. The Richmond plan calls for 
"learning centers” where weekly or bi-weekly interracial 
educational experiences are to be provided for each child in • 
the system who attends a school with a population 90% or 
more of the same race. Principles of the Norfolk plan were 
explicitly based on the best available social science data, in- 
cluding the highly regarded research projects sponsored by 
the U.S. Office of Education 9 and the U.S. Commission on; 
Civil Rights. 10 

In sum, both plans adopt a neighborhood or community 
concept in the sense that attendance areas for elementary- 


il 

i! 


9 Equality of Educational Opportunity, Office of Education, 
Dept, of Health, Education and Welfare ( 1966) . 

10 Racial Isolation in the Public Schools , U.S. Comm’n on 
Rights (1967). 
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schools arc served by one or several schools and the advan- | yr 

(ages of convenieiice and close school-family relationsnips h. 

are retained where practical. Overlaying this concept, how- « |f 

ever, is the use in each plan of all feasible alternatives to j j 

maximize integration. A number of subsidiary concepts, j 

such as pairing, consolidation and closing of schools, are in- • 

corporated in the plans. No alternative plan was offered at 

any hearing which would have the effect of increasing the 

amount of desegregation that would result from the school 

board plans, short of a plan which would require comput- {{ , 

sory massive busing to attain racial balance throughout each ■ .;•. , 

system. ‘ 

The question before the Virginia federal courts was, • 

accordingly, much the same as that presented in Charlotte: 

is racial balance a constitutional requirement? The difficul- j 

ties of busing in an urban system Were presented to the jt; ' 

courts in both Virginia cases. The expense ! of initiation of j j 

school transportation systems, a factor not present in Char- % 

lotte, and the inadequacy of existing public transportation ; 

systems were explored. The plaintiffs nevertheless sought 
approval' of plans requiring cross-busing, even of the h 

youngest children. Those plans, in essence, received ulti- j ! 1 

mate judicial confirmation. ’ } .; • 

Virginia opposes racial balance as a constitutional require- j 

ment. It believes that such balance must be considered; but j| 

it should not be the controlling consideration. It seems to us ■ j s 

that racial balance alone was the determining factor in y, 

Charlotte, Norfolk and Richmond. We suggest to the Court / 

that racial balance is not a desideratum in itself and that v 

this Court should declare the constitutional mandate .to be !# 

the best available quality of education for all regardless of j 

race or color. :♦ 
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THE ISSUE BEFORE THE COURT 

The central issue before the Court is whether racial bal- 
ance is an end in itself, required by the Constitution with- 
out regard to other educational considerations or other, 
values. * 

i * . * . * 

IV. 

SUMMARY OF ARGUMENT 

- A. : 

The Origin Of Racial Segregation Is Irrelevant 

The proposition that one set of rules applies where the 
origin of racial segregation was de jure and another where 
the origin was de facto is without substance. History is 
irrelevant to the enforcement of a constitutional right. 
Racial segregation has almost everywhere received State 
support. Thus no racial segregation is purely de facto . 
Because the State maintains public schools, a segregated 
system constitutes State action. Its existence, without regard . 
to- its origin, thus raises a substantial constitutional ques- 
tion. The sanie rules must apply to non-unitary systems 
wherever found. <. 
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B. 

Racial Balance Is Not Required 

Racial balance in the schools is not a constitutional im- 
perative. No decision of this Court has established such 
a mandate! It is effective neither to accomplish integration 
nor to improve education. Racial balance once prescribed 
may be outdated by population shifts before it becomes ef- 
fective. The effort to attain racial balance promotes resegre- 
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gation and movement to suburbia. These results defeat the 
goal of racial balancing, adversely affect education and 
contribute to urban deterioration. 

V':’ c. 

The Highest Quality Of Education Must Be The Goal 

The goal of the desegregation movement must be to 
achieve the highest quality of education. That has been the 
thrustof previous decisions of this Court. Equal opportunity 
is not to be measured purely by equality of resource appli- 
cation and racial balance ; that system best conforms to the 
constitutional mandate that provides, through equal oppor- 
tunity for every student, the highest level of achievement 
for all students of every race, compensating appropriately 
for any deficiencies that may have resulted from previous 
racial segregation. The court below failed to recognize that 
the best- educational achievement for all is what the Consti- 
tution demands. 


D. 


The Court Below Misapplied Its Rule Of Reason 


The court below unduly emphasized racial balance. It 
also failed to recognize the relevance of the neighborhood 
school and the disadvantages for all races of extensive 
compulsory busing. The neighborhood school has obvious 
social and educational advantages, particularly at the ele- 
mentary level. It can be used with a number of related tech- 
niques reasonably applied, without destroying neighborhood 
advantages. Modern social scientists have developed many 
considerations that ought to be taken into account in de- 
vising the plan that, giving weight to all relevant disparities, 
best promotes the educational achievement of students of 
all races. 
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V. 


ARGUMENT 

A. 

The Origin Of Racial Segregation Is Irrelevant 

In its consideration of the question presented here, the 
Court of Appeals, in the plurality opinion, went to some 
lengths to determine that the segregated pattern of housing 
in Charlotte results from governmental action. We consider, 
this investigation irrelevant. We consider it more than irrele- 
vant; it may be pernicious. It could lead to one set of rules 
applying in one area of our nation and another set apply- 
ing in another. The constitutional right at issue here should 
be available to all citizens without regard to the fortuitous 
circumstance of the racial history of the places in which 
they live. V 

An Unsound Distinction 

Such an investigation presupposes that one set of rules 
applies where the origin of racial segregation was de jure 
and another set where the origin was de facto. As an ex- 
ample of this distinction, reference is made to Deal v. Chv- 
cinnati Board of Education, 369 F.2d 55 (6th Cir. 1966), 
cert, denied, 389 U.S. 847 (1967). There, the Sixth Circuit 
held that the school board has.no duty to bus students 

. . for the sole purpose of alleviating racial imbalance that 
it did not cause ” (369 F.2d at61). 11 

First, the question is not whether the State action is 
limited to schools ; it is a matter of State action in all phases 
of race relationships such as public housing and zoning. In 
this context, it is probable that all racial segregation in the 
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11 See also Bell v. School City, 324 F.2d 209 (7th Gr. 1963), cert, 
denied, 377 U.S. 924 (1964). 
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United States, wherever occurring, has at some time been 
maintained or supported by governmental action . 12 Thus 
there is no such thing as de facto segregation that is not of 
de jure origin in some degree. The distinction purportedly 
made in Deal cannot, then, be factually supported . 12 

State Action is Inevitable 

But the vice lies deeper. Public schools are creatures of 
the State, and a State may not continue to operate through 
its local school boards or otherwise a system which denies 
a constitutional right. Thus, a school system which denies 
equal educational opportunity infringes protected rights. 
Whether such a system was State created or State assisted 
or merely State perpetuated is beside the point. If it de- 
prives children of equal educational opportunity, the Equal 
Protection Clause is infringed. 

■ Uniformity of Constitutional Rights 

This conclusion is not only sound doctrine but desirable 
public policy. If non-unitary school systems must be elim- 
inated because they perpetuate racial segregation, they must 
be extirpated everywhere and not just in the former Con- 
federate states. A constitutional right ought not to be en- 

12 In Appendix C to his opinion, Judge Hoffman complied a sum- 
mary of governmental action in the various states. Beckett v. School 
Bd. t 30S F. Supp. 1274, 1304, 1311-15. See also Racial Isolation in The 
Public Schools, U.S. Comm’n on Civil Rights 245, 254-59 (1967) ; M. 
Weinberg, Race and Place, Office ot' Education, U.S. Dept, of Health, 
Education and Welfare (1967). 

13 See Freund, Civil Rights and the Limits of Law, 14 Buffalo L. 
Rev. 199, 205 (1964). On July 7, 1970, Ramsey Clark, former At- 
torney General of the United States, testifying before the Senate 
Select Committee on Equal Educational Opportunity, said : 

"In fact, there is no de facto segregation. All segregation re- 
flects some past actions of our governments.” 


forced in Virginia and denied enforcement in Ohio or 
Indiana because of the vagaries of history. . ^ 
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----ProfcssoriBiclceriTaFcommeiited on this double standard. 
As he points out: “Outside the South . . . school segregation 
is massive, and has, indeed, increased substantially in recent 
years . . . caused mainly by residential patterns. Neverthe- 
less, very few federal courts have tried to intervene [and]- 
none has done so without qualification .” 14 . 

In commenting on the incongruity of different rules 
issuing “out of the same federal judiciary” Professor Bickel 
spoke of “one binding rule of constitutional law for Man- 
hasset, New York” and “a different rule of constitutional 
law for New York City .” 16 

Such a situation, without precedent in constitutional doc- 
trine, cannot be tolerated. Citizens are entitled to enforce- 
ment of constitutional rights evenly and consistently 
throughout the United States. The Constitution requires 
no less . 16 


B. 

Racial Balance Is Not Required 

Opponents of the school board plans insist upon sub- 
stantial racial balancing in each school in a system. If, as in 
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14 A. Bickel, The Supreme Court and the Idea of Progress 131 
(1970). See also Racial Isolation in the Public Schools, supra, at 2-10. 

16 Id . at p. 133. The Manhasset decision is found in Blocker v. 
Board of Educ 229 F. Supp. 709 (E.D.N.Y. 1964). 

16 This is, among other things, the purpose of S. 4167, 91st 
Cong., 2d Sess. (1970), introduced by Senator William B. Spong 
of Virginia (and a similar bill introduced in the House of Repre- 
sentatives). Hearings on these bills have been held before ap- 
propriate committees in both houses. See also Sobeloff and Winter, 
JJ., concurring specially in Brewer v. School Bd v No. 14,544 (4th 
Cir., June 22, 1970) (Norfolk). 
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Richmond, the overall student population ratio is 60% black 
and 40% white, these opponents contend that each school in 
the system must have substantially this ratio both of pupils 
and teachers. 11 

It is. Submit ted that the racial balance concept is neither 
required by. the Constitution nor is in the public interest. 
Indeed, if established as the “law of the land,” its conse- 
quences could be disastrous to public education. 

The Decisions of This Court 

What Brown I required, to assure equal educational op- 
portunity, was the elimination of racial segregation in the 
schools. Subsequent cases have added the affirmative man- 
date that dual school systems must be eliminated and unitary 
systems established. 18 These are the terms with which local 
school boards and lower courts have struggled. Some have 
construed them to require racial balancing; others, more 
perceptive we think, have recognized that this Court has 
never projected a mechanistic solution for a problem of 
such delicacy and diversity. Brown I states : 

". . . because of the wide applicability of this decision, 
and because of the great variety of local conditions, 
the formulating of decrees in these cases presents prob-* 
lems of considerable complexity.” 347 U.S. at 495. 

When the Court came to the problem of formulating de- 
crees, it provided substantial latitude : 

17 Beckett v. School Bi., 308 F. Supp. 1274, 1276 (E.D.Va. 
1969), stating the position ot the plaintiffs. See Winter and Sobeloff, 
JJ., concurring in part and dissenting in part, in the court below in 
this case. 

18 Green v. County School Bd., 391 U.S. 430 (1968) ; Alexander v. 

Holmes Coimty Bd. of Educ., 396 U.S. 19 (1969) ; Carter v. West 
Feliciana School Bd., 396 U.S. 290 (1970) . ■> 


12 - - 


• '.Vs \i * » < 

\s't 1 

J ‘ , ■ 

■ • . ■ : 

H. 


’ *ft / .! 

. ' 1 * / V 



.f/'v 
< l *• 


vf • /V: 

' * 




f ■ 

1 


c ■ 


V 


1 



sy 

' ■ * 1 

Jr 

t. 

f; < 

* . 1, 

I * 

1 ‘ J 


* .; 

. & r * 
Jit 

Vi • 

» 1 



“In fashioning and effectuating th e ■decrees,— ti*»- 
reourts^vvaii be ^uided by equitable principles. Tradi- 
tionally equity has been characterized by a practical 
flexibility in shaping its remedies and by a facilit 3 r for 
adjusting and reconciling public and private needs. 
These cases call for the exercise of these traditional 
attributes of equity power.” 349 U.S. at 300. 

Further along in that opinion, Mr. Chief Justice Warren 
recognized that there were a number of areas of considera- 
tion. He said: 

‘To that end, the courts may consider problems related 
to administration, arising from the physical condition 
of the school plant, the school transportation system, 
personnel, revision of school districts and attendance 
areas into compact units to achieve a system of de- 
termining admission to the public schools on a non- 
racial basis, and revision of local laws and regulations 
which may be necessary in solving the foregoing prob- 
lems.” 349 U.S. at 300-01. S P 

The approach remains unchanged. In Green v. County 
School Board, 391 U.S. 430 (1968), Mr. Justice Brennan 
said, speaking for the Court: 

“There is no universal answer to complex problems 
of desegregation; there is obviously no one plan that 
will do the job in every case. The matter must be 
assessed in the light of the circumstances .present and ’ 
- the options available in each instance.” 391 U.S. at 439. 

See also United States v. Montgomery Board of Education 
295 U.S. 225, 23o (1969). And Mr. Chief Justice Burger 
has made clear his view that there are a number of areas 
other than (but including) transportation that must be 
given consideration. He said, concurring m the result in 
Northcross v. Board of Education , 397 U.S. 232 (1970) : 


< it .• , .. 
•'JV' *» /■ 

wtk Vi- 

' 

.V .. t V 

V- V . 

Uf - 

Jr ♦«-. ' 



m 


A • 

A *<■ 

At 


T/ 


i! 

;/ 

if 

% l 
<1 
V- 

4 


V:' 

if* 

% 

VV: 

A ■} 

n’ 

. w. 


•3 


f. *' 

?: ; r 

it 

■h 


*.# 

h 


• 


-7- ; - 


V: 

,'•) • 

T 

4; 


.\\ ‘ 

V :* 



,..v. /.v' 

* • ** J. 

X fir.' 

X 

. Jv-v 

s» 

1 *v* . • A t 

V. . ■ V I U* 

■' • .‘4;, 

*.«« ,• 
1'.” 

} •;* * , . 

t", ♦ 

.‘A' 

' ' ? X ; i • 

i 

• 4 

v 

■ f:> 

•Av v 

Vvl 

• - X 

V 

- $ : 

1 * 






m 


A U . 

. A '' ' • 

£ 

. 11 '* 


. •. we ought to resolve some of the basic practical 
jrobleins wh en they are appr Ql3rktelY_pr_es.en.ted-in=- 
cluding whether, as a constitutional matter, any par- 
ticular racial balance must be achieved in the schools; 
to what extent school districts and zones may or must 
be altered as a constitutional matter; to what extent 
transportation may or must be provided to achieve the 
ends sought by prior holdings of the Court.” 397 U.S. 
at 237. . 


This Court could hardty have more clearly stated its 
refusal to enunciate a mechanistic rule of racial balance 
in every case. 

Racial Balance is Illusory 

The issue before this Court is whether such a rule should 
now be established. Those who support it argue that it has 
the virtue of exactitude; that it would be easy for courts to 
adopt and administer ; and that it would put an end to the in- 
evitable litigation resulting from the application of a less 
definitive rule. 

We suggest that these views misconceive both the consti- 
tutional requirements and the realities of public education. 

The racial mix varies widely among the cities and counties 
of this country. The range is from school districts which 
are perhaps 90% black (Washington, D. C. and Clarendon 
County, South Carolina 19 ) to many districts which are 
nearly all white. The demography also constantly varies, es- 
pecially within cities. The population ratio changes as citi- 
zens move to suburban areas, and white and black families 

10 See Brunson v. Board of Trustees, No. 14,571 (4th Cir., June 5, 
1970). 
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are constantly moving within cities. Racial balance estab- 
lished one year would rarely be valid two or three years later. 

The City of Richmond is not atypical. In 1960 the 
school population ratio was 55% black and 45% white. 
Prior to the annexation of a portion of Chesterfield County, 
on January 1, 1970, population shifts — some perhaps re- 
lated to integration, but most to the normal desire to live 
in suburbia — had increased the ratio of black to 70%. An- 
nexation temporarily reversed this trend, so that the black 
majority was reduced to about 60%. At the opening of the 
present school session, it has grown to 64%. No one be- 
lieves it will remain there for as much as a year. 

As shown in the Richmond case, population shifts within 
the city have been equally dramatic. Many previously white 
areas are now all black. But despite this shifting there are 
in Richmond— as in scores of cities in the North and South 
— large areas populated entirely by blacks, with the fringes 
populated by the poorer whites. 80 

To impose, as urged by plaintiffs, an arbitrary per- 
centage mixing in every school in Richmond would be as 
unrealistic as to impose such a scheme upon New York, 
Chicago, Philadelphia or Pittsburgh. Yet, if racial balance 
is a constitutional imperative, it is applicable to all commu- 
nities at all times. ; ■ 


4. >■'. 


Racial Balance is Regressive 

One wonders why compulsory racial balancing is ad- 
vocated. It would be difficult to conceive of a more certain 
way to assure a return, in countless communities, to es- 
sentially separate schools — -if. not for whites and blacks, 
certainly for those in the lower income levels of both races. 

20 Racial Isolation in the Public Schools, supra, at 19-20, 31. ' 
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The ‘shorthand term, often used critically, is “white 
4iglit~€oncurrmg-opinions-below-criticize"this“exercise - of _ 
freedom. 21 

But the connotation of “white flight” misconceives the 
fundamentals. It is obviously true that since Brown the 
white exodus to suburbia has accelerated. It must be re- 
membered, however, that the population movement from 
congested urban areas into suburban environments has long 
been characteristic of the American scene. 22 It antedated 
Brown; it exists throughout our country, and indeed abroad ; 
in its genesis, it bore no relation whatever to school integra- 
tion. Indeed, the desire to move upward economically and 
socially — so basic to the American ideal — reflects itself no- 
where as strongly as in the urge for a better residential 
environment. Often access to a particular neighborhood 
school is a dominant factor in selecting a new home site. 

These ambitions cannot be suppressed by court decrees. 
The movement from congested urban areas will continue 
regardless of how this case is decided. But few would doubt 
that it will accelerate geometrically if the concept of racial 
balance is enforced by law. 23 Examples of the inevitable 
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21 See Sobeloff and Winter, JJ., concurring in part and dissenting 
in part in this case and in Brunson v. Board of Trustees , supra, at 
n. 19. White flight is, of course, an erroneous term because middle 
income citizens of both races are seeking suburbia. 

22 United States Census of Population: I960, Standard Metropolitan 
Statistical Areas, Bureau of the Census, U.S. Dept, of Commerce 
1-257 (1963). 

23 The trend toward private schools, especially in the South, will 
also be accelerated. There are some who say that the “remedy” for . 
this is the outlawing of private schools or withdrawing of their tax ad- 
vantages. But this drastic solution would scarcely be acceptable to the 
public generally. In addition, it would require the overruling of Pierce 
v. Society of Sisters, 268 U.S. 511 (1925). 
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resegregation 24 process are numerous, but Washington, 
D. C. suffices. 

It is thus evident that enforced racial balance is both 
regressive and unproductive. It frustrates the aspirations 
of Brown, namely, the promotion of equal education oppor- 
tunity; it assures in time the resegregation of most of the 
blacks in many urban communities. This will result In de- 
teriorating educational opportunities both for the poorer 
blacks and whites who cannot afford to move. 

In short, the end result is precisely the opposite of that 
desired; it widens the disparities between the lower and the 
middle-income families of both races. 

The adverse economic and social consequences of re- 
segregation, however caused, also are disquieting. Prop- 
erty values deteriorate; sources of local taxation shrink; all 
municipal services— as well as education — suffer; and — 
worst of all — the quality of civic leadership erodes . 25 

The foregoing results, now known from experience to be 
predictable, are scarcely in the public interest. They sug- • 
gest the need for careful rethinking of proposals such as 
enforced racial balance which accelerate the process of 
urban deterioration . 26 

24 **[A]t the critical point— whatever it is— a formerly stable state 
of integration tends to deteriorate, being reflected by the exodus of 
white pupils. At the same time that ibis process is going on in the 
schools, the exodus of white residents is also apparent in the turnover 
of housing to the Negroes at only a slightly slower pace.” Civil Rights 
U.S.A.: Public Schools North and West, U.S. Comm’n on Civil 
Rights 185-86 (1962). 

.^ Kerner et al., Report of the National Advisory Commission on 
Civil Disorders 220 (196S). 

25 Indeed, the integration of schools is onlv one aspect of the com-' 
plex of problems associated with urban life. The courts are ill-equipped 
to deal with these problems, which lie primarily within the province, of 
the legislative and executive branches. 1 he time may have come, 
with respect to the schools, for greater reliance upon the Congress al 
contemplated by Section 5 of the Fourteenth Amendment. 
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Restructuring of Governmental Relationships 

The results of enforced racial balance could be sufficiently 
serious to prompt demands for restructuring of federal and 
state relationships. The facile answer to population with- 
diawal from urban areas is to enlarge the boundaries of 
school. districts . 27 But this cannot be done, either by judicial 
decree or federal legislation, without uprooting state consti- 
tutional and statutory provisions with respect to the auton- 
omy and authority of local school boards and governmental 
subdivisions. And new and enlarged boundaries, wher- 
ever, drawn, would not long contain a mobile and unwilling 
population. 


C. 

The Highest Quality Of Education Must Be The Goal 

If not racial balance, what is the alternative that is com- 
patible with the .Constitution and the goal of quality educa- 
tion for all? We think there can be no single, inflexible rule. 
We start from principles settled by this Court: Racial dis-. 
elimination is a denial of equal educational opportunity; 
dual or segregated School systems are proscribed ; and school 
authorities have an affirmative duty to establish unitary sys- 
tems. These principles must be observed and applied, not'as 
ends in themselves but as means of achieving the educa- 
tional goal. The alternative then, to simplistic racial mixing 
pursuant to formula, is to recognize that reasonable dis- 
cretion must be allowed in the assignment of pupils and the 
administration of a school system so long as the foregoing 
principles are not contravened and the measures taken com- 
port with the educational goal. 


See Hobson v. Hanson, 269 F. Supp. 401, 515-16 (D.D.C 19671 
aft d sub noin., Smuckv. Hobson, 408F.2dl75 (D.C. Cir. 1969).-< ; 
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That education of the best quality is the goal was clearly 
■ recognized in Brown I: 

. ‘‘Today, education is perhaps the most important func- 
• . tion of state and local governments. Compulsory school 
• attendance laws and the great expenditures for educa- 
tion both demonstrate our recognition of the impor- 
tance of education to our democratic society. It is re- 
quired in the performance of our most basic public 
responsibilities, even service in the armed forces. It is 
the very foundation of good citizenship. Today it is a 
■ principal instrument in awakening the child to cultural 
values, in preparing him for later professional train- 
ing, and in helping him to adjust normally to his en- 
vironment. In these days, it is doubtful that any. child 
may reasonably be expected to succeed in life if he is 
denied the opportunity of an education. ...” 347 U.S. 
at 493. 

It seems clear that desegregation by race is only one step 
along the road toward equal educational opportunity — an 
equal chance to obtain the best education that the particular 
system can provide. The goal is the best education for all; 
racial segregation is an impediment to be removed in striv- 
ing to achieve that goal. 

The best education, however, is not achieved solely through 
racial integration. In a recent article, Dr. David K. Cohen 
states that “three major criteria of equality seem to com- 
pete as policy alternatives: equal resource allocation, de- 
segregation, and equality of educational outcome. . . 
Cohen, Defining Racial Equality in Education , .16 U.C.L.A. 
L. Rev. 255 (1969). But, as Dr. James Coleman, author of 
the famous Coleman Report, 2 - has concluded, equal resource 
allocation plus desegregation does not necessarily result in 
improved educational output. He said that “[t]he result of 
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the first two approaches (tangible input to the school, and 
[de] segregation) can certainly be translated into policy, 
but there is.no good evidence that these policies will improve 
education’s effects. . . .” Coleman, The Concept of Equality 
of Educational Opportunity, 38 Harv. Educ. Rev. 7, 17 
(1968). And the goal is, after all, the improvement of the 
effect of education. 

This conclusion has received the concurrence of Dr. 
Cohen. He states : 

“The problem, however, is that although desegrega- 
tion and equal resources are educationally salient, both 
seem a good deal less strategic than achievement. Judg- 
ments about the quality of students’ education in 
America are certainly not made on a purely merito- 
cratic basis, but students’ achievement still weighs more 
heavily in the balance than either the degree of racial 
integration, or the quality of resources in their schools. 
The same thing is true of the standards presently em- 
ployed in assessing schools’ effectiveness. Equal 
achievement seems the most relevant standard of racial 
equality.” Cohen, Defining Racial Equality in Educa- 
tion, 16 U.C.L.A. L. Rev. 255, 278 (1969). 

Dr. Cohen concludes that the implicit assumption of 
Brown I that desegregation and proper resource allocation 
would result in equal achievement was an erroneous one: 

“Experience and knowledge gained since then have 
shown that the two standards cannot be met by the 
same measures.” Id. at 280. 

What, therefore, is the criterion? In Dr. Cohen’s words, 
it is equal achievement; in Dr. Coleman’s, it is educational 
output. What, in simpler terms, the school boards must seek 
and the courts must approve is the means to promote equal 
educational opportunity, regardness of race, in a system 
structured for the highest achievement 
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It. seems strange that this goal is not mentioned by the 
court below. It places no emphasis whatsoever on the 
quality of education. It seems mesmerized by race; it hardly 
seems to recognize that we are presented with an educa- 
tional problem of which race is merely a facet. 

D. 

The Court Below Misapplied Its Rule Of Reason 

The Court of Appeals in the Charlotte case adopted a. 
“test of reasonableness,” saying: 

| ^ “iiQt every school in a unitary school system need 
be integrated.” 

2. “school boards must use all reasonable means to 

integrate the schools in their jurisdiction.” . 

3. Where all schools cannot reasonably be inte- 
o-rated, “school boards must take further steps to as- 
sure' that pupils are not excluded from integrated 
schools on the basis of race.” 

These views, we think, are compatible with the opinions 
of this Court. They do not accept the mechanistic rule of 
racial balance* 

But we believe the Court of Appeals misconceived the ap- 
plication of its own test. The focus, as is evident from the 
rejection of the school board plans in Charlotte, Norfolk and 
Richmond, was upon desegregation vyith little or no visible 
concern for the object of desegregation, namely, improved 
educational opportunity for all students. We think that the 
Court' below departed from an appropriate test of reason- 
ableness particularly with respect to (i) its emphasis on 

29 The District Judge in the Norfolk case commented correctly that 
the word “education” does not even appear in the opinion m the 
Court of Appeals reversing his general approval of the Norfolk School 
Board’s plan. Beckett v. School Bd., Civil Action No. 2214 •(E.D.Va., 
Aug. 14, 1970). 
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extensive compulsory busing and (ii) its misappreciation 
of the educational relevance of neighborhood or community 
schools. 

Compulsory Busing 

There is nothing inherently wrong with transporting 

school children where this is necessary. In every rura sc oo 

district busing is a necessity. In such districts in the South 
it was used for decades to implement segregation. In the 
Charlotte case, involving a large urban-rural school district, 
there was substantial necessary busing before the District ; 
Court undertook in effect to impose racial balance by ex- 
tensive cross busing. 

Even in an urban district some busing may be appro- 
priate, contributing both to integration and sound educa- 
tion. The problem, one so familiar in law, is one of degree 
and reasonableness. A notable example of unreasonable 
busing in pursuit of racial balance is that ordered in Craw- 
ford v. Board of Education . 30 In that case the Los Angeles 
school board was ordered to establish a rigorously uniform 
racial balance throughout its 711-square-mile district, with 
its 775,000 children in 561 schools. This order, if upheld on 
appeal, would require the busing of 240,000 students at a 
cost of $40 million for the first year and $20 million for 
each year thereafter with the result that the deficit of 
$34-54 million already confronting the school board would 
be increased by these amounts. 31 


80 No 822,854 (Cal. Super. Ct., Feb. 11, 1970) . 

81 N Y .Times, Feb. 12, 1970, at 1, col. 5 (city ed.). President 
Nixon, in his statement of March 24, 1970, aptly states that rulings 
nf this character “ . . would divert such huge sums of money to 
non SuSdonTpur^ses, and would create such severe d sruphon 
of public school systems, as to impair the Penary 

ine a good education." Desegregation of Americas Elementary and 
Secondary Schools, Weekly Compilation of Presidential Documents 
(March 30, 1970). 
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The preoccupation with “racial mixing of bodies” 32 has 
often caused the overlooking of the social and educational 
disadvantages of busing, especially at the elementary level. 33 
It removes a child from a familiar environment and places 
him in a strange one; it separates the child from parental 
. supervision for longer periods of time; it undermines the 
.neighborhood or’ community school, so desirable at the 
elenientavy level ; and it adds to already strained budgetary 
demands. . - ' 

These are the considerations which have prompted the- 
Congress, reflecting overwhelming public sentiment, three 
times to record its opposition to enforced busing merely to 
. achieve racial balance. 34 

The Neighborhood School 

We think that the Court below a! o largely ignored the 
educational advantages of the neighborhood school at the 
elementary level. The geographic neighborhood is the most 
common unit of organization of urban elementary public 
schools. 35 The neighborhood unit provides for ease of access 
to schools for students, minimizing costs and time of 

s ‘ In his memorandum decision of August 14, 1970 attemniw m 
.mplontt n, ,h= .mydate of the Circuit HoE, ^ 

the benefits ot sound education have now been clearly 
subordinated to the requirement that racial bodies be mixed” 
S ^o?eckett V ’ Scho ° l Bd -’ 308 F - Supp. at 1302. ' ' 

A disturbing aspect of seeking racial balance at any cost is that 
children too often are treated as pawns to produce sociological changes 

Son rC ^ d m ° re t0 ° ther faCt ° rS ’ SUch M housing, than to edu- 

34 Civil Rights Act of 1964, 42 U.S.C. § 2000cfbl f 19641 • Fl*- 
and Secondary Education Act of 1965, 20 U.S C ’s 884 
12 66 f m a 7 fS ng o? 0 ->yo S A C - § 884 < 1965 ) I Education Appropriations 

aU,col g 2 b0rh °° d ° r 
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travel lo and from school, and thus maximizing the po- 
tential extracurricular role schools can play in the lives 
both of parents and children. These factors, along with 
the association^ benefits of attending school with friends 
which, particularly for elementary school children, ease 
tlie psychological stress of initial adjustment to school, 
have led such a noted educator as James B. Conant, former 
•President of Harvard University, to the conclusion that 
“ ^a]t the elementary school level the issue seems clear. To 
send young children day after day to distant schools seems 

' out of the question .” 36 _ 

The quality of a community’s education depends ulti- 
mately upon the level of public suport . 37 A willingness to 
pay increased taxes and to vote for bond issues can evapo- 
■ rate quickly in the face of enforced busing and dismantling 
of neighborhood schools where such actions do riot con- 
tribute to improved education for all. 

Educational effectiveness also is dependent on the attitude 
of parents toward their children’s education, and rationally 
configured systems of neighborhood schools play a vital 
role. Parental support of their children’s schooling normally 
reinforces the efforts of their children’s teachers in sub- 
stantial measure : 38 to the degree that schools can involve 
parents with their children’s education as such , 39 or broaden 
the parents’ own educational horizons , 40 this end is served. 
Community schools, when designed in such a way as to 
• avoid the feelings of disaffection which attend systematic 

80 T. Conant, Slums and' Suburbs 29 (1961) . 

3T A current dramatic example of the financial crisis m public edu- 
cation across the country is found in St. Louis, Missouri, where tax- 
payers in four suburban school districts north of the city have shut 
46,000 pupils out of classes by consistently defeating school tax levies. 

N.Y. Times, Sept. 14, 1970, at 1, col. 3. . . 

38 M. Weinberg, Desegregation Research: An Analysis 140-41 

^^Christian Science Monitor, Aug. 14, .1970, at 11, col. 1. 

40 C. Hansen, Danger in Washington 81 (1968) . 
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ghettoization, whatever its origin, foster such an active 
parental role because of their very accessibility. 

Further, the accessibility of community schools mini- 
mizes the cost of school transportation for students. Pro- 
vision of substantial transportation at public cost solely for 
the purpose of attaining racial balance diverts resources 
which might otherwise be used, in a neighborhood scheme 
consistent with students’ constitutional rights, for more 
directly constructive educational purposes. Where the cost 
of such transportation is borne privately by the families of 
students — assuming that public transportation facilities are 
adequate to cover the necessary specialized routes — it strikes 
regressively, imposing a heavier burden on the poor than 
on the affluent. - 

This Court in Brown II, in suggesting “revision of school 
districts and attendance areas into compact units to achieve 
a system of determining admission to the public schools on a 
non-racial basis ” 41 as .a means of complying with the equal- 
educational-opportunity requirement of Brown I, implicitly 
recognized the advantages of the community school sys- 
tem . 42 

The unique educational advantages of the neighborhood 
school system, where it is administered in. a manner con- 
sistent with the Equal Protection Clause, result in the 
accomplishment of the ultimate goal of that clause: the 
best possible education for all children. Pursuit of absolute 
racial balance in major metropolitan areas through the use 
of extensive busing of students deprives the school system 
of the singular advantages of the neighborhood concept, 
and in at least this respect thwarts the attainment of equal 
educational opportunity. 


41 349 U.S. at 300-01. ... / ...... _ . 

42 These advantages were well expressed in Deal v. Cincinnati 
oj Educ., 369 F.2d 55 (6th Cir. 1966), ccrt. denied 359 U.S. 
(1967). 
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It lias frequently been pointed out that neighborhood 
school systems have, on occasion, come into existence for 
the purpose of fostering racial segregation." 3 But this fact 
should no more prejudice consideration of the intrinsic edu- 
cational merits of a racially satisfactory neighborhood 
school system than should these merits justify it when it is 
administered in a fashion which entrenches unconstitutional 
racial imbalance. 

Other Considerations 

The community school concept is capable of flexible 
administration: zoning, pairing, clustering, and siting of 
school buildings all are techniques which may be used, con- 
sistent with its advantages, and should be, when reasonable, 
to fulfill constitutional requirements. In'addition, a majority- 
to-minority transfer option and specialized learning centers 
may be provided to ameliorate the effect of residential segre- 
gation. Techniques which destroy the advantages of the 
community school in pursuit only of mechanistic racial bal- 
ance in the name of the Fourteenth Amendment tend to 
negate the very educational values in whose service they 
are invoked. 

But these are measures that are customarily used in the 
racial desegregation context; they are by no means all of the 
factors to be taken into account in devising a plan designed 
to promote educational achievement for all students to the 
utmost. - 

Modern social scientists have developed studies that take 
into account a number of other factors. These include a de- 
termination of the racial mix that will maximize educa- 
tional achievement, development of plans that maximize 
use of physical facilities, teachers and staff, avoidance of 

43 See, e.g., Racial Isolation in the Public Schools, U.S. Comm’n 
on Civil Rights 252 (1967). 
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resegregation and "white flight,” consideration of the de- 
sirable socio-economic mix, preservation of the cultural 
uniqueness and autonomy of the individual student, giving 
effect to positive and realistic educational and vocational 
aspirations and other relevant factors of equal importance . 44 

Such evidence is, sound and available . 45 Plans based on 
such studies will result in greater educational achieve- 
ment. Education is not based on race alone. That plan is 
the best plan that provides the best opportunity for educa- 
tional achievement for all students. In the preparation of 
such a plan, racial imbalance is a consideration, but it is 
not the controlling factor. 

It is in this light, we conceive, that the rule of reason 
postulated by the court below, should be applied. The rule 
of reason makes little sense when it is couched in purely 
racial terms. The creation of racial balance by massive 
busing may eliminate racial segregation, but it may harm 
the general level of educational achievement. What schools 
need desperately is to improve that level. This Court should 
provide a more realistic approach to achieve that end. 

VI. 

CONCLUSION •* . . 

The Court has the opportunity in this case to resolve the 
principal i ssues which have confused and divided the lower 

** e -9-> M. Weinberg, Desegregation Research: An Analvsis 

suPra; Equality of Educational Opportunity, supra. y ’ 

Evidence of this nature was presented in the Norfolk case bv 
nmI h °^\\ P fn gre D and disregarded without mention by the 
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courts and school authorities. We respectfully suggest, for 
the reasons that we have stated, the following : 

(i) The purported distinction between de jure and de 
facto racial segregation should be rejected. It can be sup- 
ported neither factually nor consistently with constitutional 
principles. The right to equal educational opportunity must 
be uniform throughout the United States. 

(ii) The concept of racial balance is not a constitutional 
imperative. If pursued as an end in itself, rather than as a 
factor to be considered, this concept accelerates the process 
of resegregatipn and frustrates the attainment of sound 
educational goals. 

(iii) The Constitution does not delineate the extent to 
which the transportation of pupils may or must be provided 
to achieve and maintain a unitary school system. Nor does 
the Constitution prescribe the extent to which school at- 
tendance zones may or must be altered for this purpose. ■ 

(iv) The principles settled by this Court must be ob- 
served : racial discrimination is a denial of equal educational 
opportunity; dual or segregated school systems are pro- 
scribed; and school .authorities have an affirmative duty to 
maintain unitary systems. But these principles must be ap- 
plied as the means. of maximizing the educational oppor- 
tunity for all students. A reasonable discretion must be 
allowed school authorities in assigning pupils and adminis- 
tering a school system so long as these principles are not 
contravened and the measures taken comport with the edu- 
cational goal. 

(v) School, authorities should give appropriate weight 
to the educational advantages of the neighborhood or com- 
munity schools and the disadvantages of extensive cross 
busing in urban areas, especially for young children. 
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“ (vi")~T iTdev isd ngf plans toassure a unitary schbolsystem, 
all relevant techniques may be considered, including the re- 
alignment oi' attendance zones, the flexible utilization of 
school facilities, and the assurance of opportunities for 
interracial learning experience. 

(vii) Perhaps the overriding need is to shift the empha- 
sis from a mechanistic approach of integration as an end 
in itself to the goal desired by every citizen: Equal educa- 
tional opportunity in a school system structured for the 
highest achievement by all students. 

It is not too much to say that public education is in a 
State of serious disarray, with increasing evidence of erod- 
ing public support. The problems and confusion relating 
to integration are a contributing though not the only cause. 
The time has come for a clarification of the principles to be 
applied by the courts. We respectfully submit that those 
outlined above are consistent both with constitutional re- 
quirements and the urgent need for improved education. 

Dated September 16, 1970 

Respectfully submitted, 

Andrew P. Miller 

Attorney General of Virginia 
William G. Broaddus • 

• Theodore J. Markow 

Assistant Attorneys General 
Supreme Court Building 
Richmond, Virginia 23219 

. ! Lewis F. Powell, Jr. 

JohnW. Riely 
- George H. Hettrick 
Guy K. Tower 

Hunton, Williams, Gay, Special Counsel 

Powell & Gibson 700 East Main Street 

Of Counsel Richmond, Virginia 23219 
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Lewis F. Powell, Jr. 

PRESIDENT OF THE AMERICAN BAR ASSOCIATION 


The Right to a Fair Trial* 


In this 750th year since Magna Carta, it is remarkable that so many 
of its basic principles still survive. This is a tribute to our Anglo- 
American system of justice and to the wisdom of succeeding genera- 
tions in maintaining the best of the old while adapting to ever 
changing times. The College of William and Mary, and its Marshall- 
Wythe School of Law, have played a key role in the transmission and 
survival of these great traditions. 

This audience is familiar with the illustrious record of this College, 
and with the names of its sons who insisted that the principles of 
Magna Carta be embodied in the Virginia Declaration of Rights, 
and then in the Bill of Rights of our Constitution. It can truthfully 
be said that no institution of learning, whatever its size, had a greater 
influence in assuring our fundamental freedoms than William and 
Mary. 

It is therefore especially appropriate to have on this historic campus 
a commemorative ceremony to mark the 750th anniversary of Magna 
Carta. It is also appropriate that you have selected your Charter Day 

* The American Bar Association has appointed a Committee to study the problems of fair ( 
trial and free press, and to confer with representatives of the news media, as recommended 
by the Warren Commission. This Committee has made no report, and the Association has 
taken no position on these problems. This talk, reflecting my personal views only, is intended 
merely to provide information and stimulate thought. 


for this significant event. The American Bar Association, which I 
represent here today, is honored to be a participant. 

Rather than talk generally about the glories of our heritage, I will 
concentrate on a perplexing problem in the 20th Century application 
of two of our great liberties. This is the necessity of reconciling, with- 
out serious impairment of either, the rights of free press and fair trial. 

In this day of multiple and fiercely competitive news media — includ- 
ing radio and television — information published or broadcast by the 
media may be gravely prejudicial to one accused of crime and thus 
prevent a fair trial. 

The concept and importance of free press is widely recognized. 

/ There is far less understanding of the meaning of fair trial. This is 
/ unfortunate, as nothing is more important. 

It is essential to the survival of our system of government, and the 
individual freedom that has flourished under it, that we are ever vigi- 
, lant to preserve the historic safeguards of fairness when a citizen’s life 
or liberty is placed in jeopardy, in a criminal trial. 

Our system for the administration of justice is designed to assure 
that the key question of guilt or innocence will be decided by impartial 
men solely on the basis of reliable evidence fairly presented in open 
court. 

We give an accused the right to trial by jury — thus placing the 
decision with a group of fellow citizens who should be free from bias 
as well as from state controls. As an additional safeguard against bias, 
we give the judge the power and duty to set aside jury verdicts that 
are contrary to law and the evidence. Thus, jury and judge act as a 
. check upon each other, and both present formidable obstacles which 
' the State must overcome before a person charged with a crime can be 
sent to death or imprisoned. 

To assure the reliability of the evidence presented, we have pro- 
: cedures and rules of evidence designed to exclude information that is 
■ untrustworthy, irrelevant or unfairly obtained. We also require that 
the trial be open to the public, so that what occurs may be reported 
and commented upon throughout the land. 

In the United States these assurances of a fair and unbiased trial 
have not been left to precedent or custom alone. Following the prece- 





dent of Magna Garta, our forefathers embodied them in our written 
constitution. 

But even written safeguards are not enough. It is in their actual 
application that, our society must be tested. Great principles if honored 
only in the abstract and not conscientiously applied in the day-to-day 
life of a nation, become illusory slogans that mask rather than protect. 

There is increasing concern of late that the effective application of 
these historic safeguards of fair trial are frequently endangered by 
prejudicial publicity. 

The beneficial influence of news coverage of the proceedings in the 
administration of justice is apparent. Unstinted public criticism is one 
of the most effective checks upon abuse of power. A diligent and 
enlightened press can afford substantial protection to a person accused 
of crime. It can also protect society from having public order under- 
mined by inefficiency, corruption or favoritism in the enforcement of 
our laws. But because of their effectiveness in moving people to act, 
the news media also have the capacity to make a fair trial impossible 
by the publication without. restraint of certain types of information. 

The question, now receiving careful re-examination, is how to pre- 
serve the essentials of a free press and at the same time prevent pub- 
licity which is prejudicial to an accused person’s right to a fair trial. 

This should not be viewed as a contest between two competing 
rights. Nor is it a controversy between the press and the bar. Respon- 
sible leaders of both agree that fair trial and free press must be pre- 
served and ever strengthened for each is essential to the survival of 
the other. The crucial task is to see if both of these rights can still be 
accommodated in the limited area where unrestrained publicity can 
endanger fair trial. 

Turning to that .limited area of conflict, the most serious problem 
relates to the publication prior to a trial of information which tends 
to prejudge or prejudice the accused. 

Typical examples are statements by over-zealous or publicity-seeking 
police and prosecuting officials as to alleged confessions, as to incrjmi- 
natory evidence, or to the effect that the case is “open and shut.” 
Sometimes, in addition to a detailing of alleged evidence against the 
accused, there will be'published accounts of a previous cr imina l record. 
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Information of this kind is likely to receive intensive and pervasive 
publicity when there is widespread interest in the crime or in the 
identity of the victim. 

The problem has. been complicated by radio and television, with 
the latter in particular now occupying a place of unprecedented influ- 
ence in the homes of most citizens. The impact of these new media, 
and the power for good or evil which those who control them possess, 
would have astounded the framers of our constitution who lived — as 
the Craft Shops of Colonial Williamsburg so delightfully demonstrate 
— in a world of the hand press and limited literacy. 

There can be no doubt that the intensive pretrial publicity which 
modem technology has made possible can be gravely prejudicial. The 
New York Times has put it quite simply: 

“No individual can receive a truly fair trial if before it is held the minds of the 
jury have been influenced or inflamed by one sided, incomplete, prejudicial or 
inaccurate statements.” 1 

The most spectacular example of prejudicial pretrial publicity 
related to President Kennedy’s assassination. The details of this are 
known to all . 2 

The Warren Commission, after its exhaustive study, concluded that 
“news policy pursued by the Dallas authorities would have proven 
harmful both to the prosecution and the defense.” Not only was the 
publicity flagrantly prejudicial, but as the Commission pointed out: 
“A great deal of misinformation was disseminated a world-wide audience.” 3 

The Oswald case, involving the dramatic assassination of a popular 
President, is unique in its special circumstances. The legitimate public 
interest in knowing the facts created extraordinary pressures and 
extenuating circumstances. But in terms of the principles involved, 
the Oswald type of pre-trial publicity — in disregard of the rights of 

1 Editorial, November 18, 1964. •> 

2 Shortly following these tragic events, the American Bar Association concluded that "The 
widespread publicizing of Oswald’s alleged guilt, involving statements by officials and public 
disclosures of the details of ‘evidence,’ would have made it extremely difficult to impanel an 
unprejudiced jury and afford the accused a fair trial." Statement by Board of Governors of 
the American Bar Association, December 7, 1963. 

a Report of the Warren Commission, Mew fork Times Edition pp. 2-13 ct scq. 
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the accused and of the community — has become all too frequent 
throughout our nation . 4 

In a concurring opinion in Irvin v. Dowd, Mr. Justice Frankfurter 
stated: 

“Not a term passes without this Court being importuned to review convictions, 
had in states throughout the country, in which substantial claims are made that 
a jury trial had been distorted because of inflammatory newspaper accounts . . . 
exerting pressure upon potential jurors before trial and even during the course 
of the trial.” 5 

While pretrial publicity is the principal problem area in the recon- 
ciliation of fair trial and free press, there are also troublesome questions 
about publicity during trial. In a long drawn out case, particularly one 
involving a sensational crime, public passions can be aroused by news 
media stories and accounts of the trial. 

An even more serious problem arises during lengthy trials if infor- 
mation is published that has been specifically excluded from the jury 
by application of constitutional safeguards or the rules of evidence. 
The arguments made and the evidence tentatively offered when the 
jury has been excused from the courtroom may nevertheless reach the 
jury through the news media. Sometimes over-zealous counsel will 
make statements to the press in the course of trial that could not 


4 One related but different question not discussed in the text here, is whether trials should 

be televised. The American Bar Association through Canon 35 of its Code of Judicial Ethics, 
holds that televising of trials should not be permitted. This Canon was reaffirmed in 1963 
(with some clarification), after several years of extensive re-examination. However, some 
states including Texas, have nevertheless permitted some trials to be televised. Whether tele- 
vising portions of a trial over the objections of the accused is unconstitutional is one of the 
issues presented in the Billie Sol Estes case pending in the United States Supreme Court 
Estes v. Texas, S. W. 2d , cert, granted U. S , 13 L. ed 2d 340 (1964)! 

5 366 U. S. 717, 729 and 730 (1961). For examples of recent cases involving publicity 
(a) by the press, see Sheppard v. Maxwell, 231 F. Supp. 37 (1964) ; Marshall v. United 
States, 360 U. S. 310 (1959); People v. McKay, 37 Cal. 2d 792, 236 P. 2d 145 (| 95 1 ) - 
Jackson J., concurring in Sheppard v. Florida, 341 U. S. 50, 50 (1950) ; State v. Van Duyne’ 
43 N. J. 369, 204 A. 2d 84 (1964). (N. J. Sup. Ct. 1964) ; Tribune Review Pub. Co, v. 
Thomas, 153 F. Supp. 486 (W. D. Pa. 1957) ; (b) by the radio, see Baltimore Radio Show 
v. State, 67 A. 2d 497 (1949), cert, denied, 338 U. S. 912 (1950); and (c) by television 
People v. Martin, 243 N. Y. S. 2d 343 (1963) ; Rideau v. Louisiana, 373 U. S. 723 (1963) • 

Estes V. Texas, S. W. 2d , cert, granted, U. S , 13 L. cd. 2d 340 (1964)! 

See also Douglas, The Public Trial and the Free Press. 46 ABA Journal 840 (1960). 
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properly be made in court. When these traditional safeguards of truth 
and fairness arc by-passed by publicity outside the courtroom fair trial 
may be directly jeopardized. 

* * * 

To this point, we have considered the nature of the problem. It is 
essentially a problem of timing, where the decisive factor is when the 
information is published. The publication of any of the kinds of infor- 
mation that we have discussed after the jury has rendered its verdict 
can rarely menace the right to fair trial. The problem lies in whether 
in the interest of safeguarding fair trial this “news” should be on occa- 
sions postponed for a relatively brief period. 

Let us now look at possible solutions to this problem and the serious 
constitutional questions which some of them may present. 

The British have effectively prevented prejudicial pretrial publicity 
by limiting the sources of such information and by imposing stringent 
penalties on the news media that publish it. 

After an extensive investigation of police practices, the British con-, 
eluded that prolonged secret questioning of suspects by the police was 
as ineffective as it was unfair. They accordingly adopted Judges’ Rules 
to prevent unfair police tactics. The British now have virtually no 
problems relating to whether confessions are voluntary. They accord- 
ingly have almost eliminated the problem associated with the dis- 
closure of such statements to the press by the police, which is still a 
serious problem in this country. 

The major emphasis of the British system is, however, on control 
of the media by which pretrial information can be published. Regard- 
less of the source, publication of pretrial information may subject the 
publisher to line or imprisonment for contempt of court. The basis 
for the contempt is that pretrial publication of statements that impute 
guilt to a person, where the publisher has reason to believe th,at the 
person will subsequently be brought to trial, is an attempt to usurp 
the function of the court in ascertaining guilt. In effect, the rule bars 
all prejudicial pretrial publication after an accused has been charged. 
It still leaves a gray area during the period before charges are pre- 
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ferred and while the crime is being investigated. There can be no 
doubt, however, that this sword of Damocles exerts a considerable 
restraining, influence on the British news media . 6 

However well the British system may work to preserve fair trial, its 
emphasis on contempt to curb the media has not generally been fol- 
lowed by American courts. The contempt power has always been 
regarded with uneasy distrust by Americans and is at best a tolerated 
anomaly' to the fundamental principle of trial by jury. 

A second factor is, of course, that freedom of speech, and freedom 
of the press which is but an aspect of it, has been accorded a privileged 
position in American society that exceeds its status in England. 

In our country, the basic approach has been to permit occasional 
abuses on the grounds that this is the price which must be paid for the 
broader freedoms. We have tried to assure fair trial, without curbing 
the media, the bar or the police, by making corrective adjustments in 
our trial procedure. These adjustments have included (i) the change 
of venue, to remove the trial to an area not affected by the publicity ; 
(ii) the examination of prospective jurors on the voir dire, with the 
view to eliminate those who may have been influenced; (iii) the isola- 
tion of juries in protracted cases; (iv) the postponement of trial for 
substantial periods, to allow the effect of prejudicial publicity to wear 

off; and (v) the reversal of convictions where this is necessary to 
assure justice. 

These procedural devices or remedies serve useful purposes when 
wisely employed. But they still fall short of a satisfactory solution to 
the basic dilemma. 

* * * 

A number of new approaches to reconciliation of free press with fair 
trial are now being studied— and several are being tried. These 
approaches may be divided into the voluntary and the coercive. 

^Publicity during trial also does not seem to present a serious problem in England. 'Perhans 
this is in part attributable to the fact that the same rules applicable to pretrial publicity aonlv 
to any information originating outside the courtroom during trial. Statements outside court 
by a prosecutor, who holds no office and is appointed from the bar to prosecute a single case 
or by defense counsel would probably be severely reprimanded by the court or the Inns of 
Court. While the occurrences of ihc courtroom may l»e reported freely, attempts to influence 
the trial and personal criticism of the court rnay be punished as contempt. 
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The Warren Commission recommended that press, bar and law 
enforcement officials cooperate in establishing “ethical standards con- 
cerning the collection and presentation of information to the public 
so there will be no interference with pending criminal investigations, 
court proceedings, or the rights of individuals to a fair trial. Some 
have urged that this be done by formulating, on a national scale, a 
code of ethics for news media, police and lawyers. 7 Such an approach 
has already been initiated on a state level in Massachusetts, where a 
substantial part of the news media agreed to certain guidelines in the 
coverage of crime® 

The two obvious difficulties with a voluntary approach are the diffi- 
culty of securing agreement on common standards and the impossi- 
bility of consistently enforcing such standards once they are agreed 
upon. But voluntary standards still merit careful consideration. They 
provide guides for the conscientious, and even the less responsible 
clerficnts may hesitate to violate them out of fear of public censure. 
Indeed, voluntary self restraint by all concerned pursuant to agreed 
standards may be a necessary step if we are to avoid some of the 
elements of the stringent British system. 

But whatever the media may in time resolve to do, there is a grow- 
ing conviction that the courts and the organized bar must act to 
control more effectively the source of much of the information which 
is published. 9 The present Canons of Professional Ethics, adopted in 
1908, contain provisions designed to prevent lawyers from “trying their 
cases in the newspapers.” For various reasons, however, enforcement 
of the Canons in their present form has become increasingly difficult. 
Their revision is presently under study. 10 

At least one court has not waited for revision of the Canons by the 

1 Brookings Institute is conducting a study of this subject 

s This plan was drafted by representatives of the news media and of the Massachusetts and 
Boston bars. It is, of course, too soon to evaluate the results. j 

9 The American Bar Association has recently announced the formation of a distinguished 
committee on Fair Trial and Free Press to examine the role and responsibility in this area 
of law enforcement officials, lawyers and the courts. This committee is a part of a major 
project recently undertaken by the Association to review the entire spectrum of criminal 
justice with the object of formulating and recommending standards “to improve the fairness, 
efficiency and effectiveness of criminal justice in Imlh state and federal courts/' 

A special committee of the Association is rngaReil in this review. 
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organized bar. In its recent decision in the Van Duyne Case, the New 
Jersey Supreme Court broadly interpreted the present Canons to 
prohibit “unfair and prejudicial” publicity both before and during the 
trial of criminal cases. 11 In indicated that potentially prejudicial state- 
ments by prosecutors and defense attorneys to news media would con- 
stitute unprofessional conduct. Similar statements by police were also 
condemned, although the court left violations by the police to be 
punished by their superior officers rather than by the court itself. 12 

A recent development of far-reaching significance is the recom- 
mendation of the Judicial Conference of the United States for federal 
legislation in this area. Such legislation would make it a criminal con- 
tempt, punishable by fines up to $1,000 for U. S. attorneys, F. B. I. 
agents or any other employee of the United States or defense counsel 
to make available for publication information, not of record, which 
might affect the outcome of any pending criminal litigation. 13 

Another recent proposal, at the state level, comes from the Phila- 
delphia Bar Association. It recommends a code to be adopted as a 
rule of court in Pennsylvania, which would restrict law enforcement 
personnel, defense counsel and judges from disclosing prejudicial 
information about criminal cases. Moreover, it would bar reporters 
from access to certain police records and the offices of the police and 
prosecutor under certain circumstances. 

* * * 


It must be remembered that coercive measures to restrain preju- 
dicial publicity raise serious constitutional questions. At the outset we 
must recognize that the First Amendment, directly and through the 

11 State v. Van Duyne , 43 N. J. 369, 204 A. 2d 84 (1964). 

* 2 The New Jersey decision raises a number of interesting questions: Can the court’s prohi- 
bition be applied effectively to the police, who are not directly subject to the court’s control? 
If the responsible police officials will not publish violations, does the court have the power 
to cite the officers or their superiors for contempt? It can be argued that under the common 
law such power is inherent in the courts. See Griswold, Address at ABA Annual Meeting 
New York; August 11, 1964. 

13 Washington Post , December 23, 1964. See also editorial in the Post (December 24, 1964) 
expressing reservations as to the proposal of the Judicial Conference. 





Fourteenth Amendment, specifically protects freedom of speech and 
freedom of press. If interpreted as imposing absolute prohibitions 
against any restraints on speech or press, 14 they would seem to foreclose 
the adoption of any direct curbs on the press. If on the other hand, in 
accordance with the prevailing view, these freedoms are to be balanced 
against other constitutional safeguards, 15 they still impose a heavy 
burden on anyone seeking to limit speech or press. 16 

For a time, early in this century, it seemed that American Courts 
were free to follow the English system at least partially. In Patterson 
v. Colorado and in the Toledo Newspapers case, 18 the court did not 
consider the First Amendment a bar to use of the contempt power to 
punish publications which were intended to influence the outcome of 
pending cases. 

But the decision in Toledo Newspapers was subsequently overruled 
in the 1940’s. 19 Since that time Bridges v. California 20 has been the 
key case in this area. That case lays down the stringent rule that the 
contempt power is available to punish a publication or speech outside 
the courtroom only if it constitutes “a clear and present danger” to the 
administration of justice. 

14 Sec Black J. dissenting, in Scales v. United States , 367 U. S. 203, 359 (dissenting opin- 
ion) ; Konigsberg v. State Bar , 366 U. S. 36, 56 (dissenting opinion) ; Beauharnais v. Illinois, 
343 U. S. 250, 267 (dissenting opinion). See also Black, The Bill of Rights , 35 N. Y. U! L. 
Rev. 865. 

16 See, e.g. Communist Party v. Subversive. Activities Control Board , 367 U. S. 1 (1961) ; 
In re Anastaplo , 366 U. S. 82 (1961); Konigsberg v. State Bar , 366 U. S. 36 (1961); 
Frantz , The First Amendment in the Balance , 71 Yal. L. J. 1424 (1962); Fried, Two Con- 
cepts of Interests: Some Reflections on the Supreme Court's Balancing Test , 76 Harv. L. 

Rev. 755 (1963). Cf. City of El Paso v. Simmons, U. S , 33 L. W. 4126 (Jan. 18, 

1965). 

16 See National Association of Colored People v. Alabama, 357 U. S. 499 (1958), New 
York Times v. Sullivan, 376 U. S. 254 (1964). Note, the Supreme Court 1959 Term, 75 
Harv. L. Rev. 129 n. 194 (1960) states in referring to a concurring opinion in Talley v. 
California , 362 U. S. 60 (1960), “possibly Mr. Justice Harlan is implying that the absence 
of a presumption of constitutionality [of state statutes] in free speech cases, see Thomas v. 
Collins, 323 U. S. 516, 519-30 (1945), should shift [the burden of proving constitutionality] 
to the state.** 

” 205 U. S. 454, 462 (1907). 

18 Toledo Newspaper Co. v. United States, 247 U. S. 402 (1918). 

10 See Nye v. United States, 313 Ui S. 33, 51-52 (1941) and Bridges v. California, 314 
U. S. 252 at 267 (1941 ). The Bridges case at page 257, note 13, also distinguished Patterson 
v. Colorado , supra, as not having been decided on the l>asis of the First Amendment. 

*>314 U. S. 252. 
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It is significant to note however, that Bridges and subsequent deci- 
sions of the Supreme Court following it have all involved publications 
which might have influenced judges in discharging their duties . 21 
None has involved prejudicial publications which interfered with jury 
trial by influencing, prejudicing or intimidating jurors — and this is the 
heart of the present problem. In many situations it may well be that 
publicity that would not sway a judge might influence a jury and thus 
constitute a clear and present danger to the administration of justice . 22 

Constitutionality might involve additional considerations. For ex- 
ample, the special disciplinary powers of the courts and the bar over 
lawyers have long been recognized . 23 Power to impose limitations on 
improper police procedures may also reside in the courts . 24 Whether 
as asserted contempt is tried by a judge or by a jury may also be 
decisive . 25 

Enough has been sajd to indicate that there are no quick and easy 

solutions. Remedial action — other than that which is voluntary 

must take into account constitutional as well as public policy 
considerations. 


P/nnekcmp v. Florida, 328 U. S. 332 (1946); Craig v. Harney, 331 U. S. 367 
(1947). In Woods v. Georgia, 370 U. S. 375 (1962), though defendant was also charged 
with attempting to influence a grand jury in the course of its investigation, the Court found 
the record was barren of any evidence of any interference with the grand jury’s functioning. 

„ Maylani v. Baltimore Radio Show, Inc., 338 U. S. 912 (1950), where pretrial publicity 
allegedly forced the defendant to waive right to jury trial, the Court denied certiorari, which 
of course was no adjudication of the issues presented in that case. 

22 See Emerson, Toward A General Theory of the First Amendment, 72 Yale L T 854 
924-926 (1963). Cf. People v. Goss , 141 N. E. 2d 385 (III. 1957), 170 N. E. 2d 113 (111! 
1960), cert, denied., 365 U. S. 881 (1961 ) ; Goss v. Illinois , 204 F. Supp. 268 (1962) 312 F 
2d 257 (7th Cir. 1963). 


«Sce e.g. Konigsberg v. State Bar , 366 U. S. 36 (1960) and Jn re Anastaplo, 366 U. S. 82 
(1961), both involving questions concerning the First Amendment. 

2,< Griswold, address at ABA Annual Meeting, New York, August 11, 1964. 

2 50nly last year in United States v. Barnett , 376 U. S. 681 (1964), the Supreme Court 
split 5 to 4 in holding that every person charged with criminal contempt for action outside 
the courtroom need not be accorded a trial by jury. Provision for trial by jury should be 
seriously considered if it ever becomes necessary to invoke contempt powers to safeguard fair 
trial. The Clayton Act (38 Stat. 738-739, as amended, 18 U. S. C. §§402, 3691) and the 
Norris-LaGuardia Act (47 Stat. 72, 18 U. S. C. § 3692) both provide for jury trial of certain 
charges of criminal contempt. Also see generally. Frankfurter and Landis, Power to Regulate 
Contempts, 37 Harv. L. Rev. 1010, and majority and dissenting opinions in Green v United 
States, 357 U. S. 165 (1958). . 
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But to urge caution is not to counsel inaction. There is, as we have 
seen, strong evidence that present measures are not enough. Certainly, 
it is a first responsibility of the legal profession to put its own house in 
order. Most prejudicial information (though by no means all of it) 
originates within the legal process — from police, prosecution officials 
and lawyers. But action by the legal profession alone, however strongly 
taken, will remain only a partial solution unless and until the police 
and the news media also exercise appropriate restraint. In short — as 
the Warren Commission implied — we have a common problem re- 
quiring thoughtful and cooperative action by all concerned. 

In our efforts to fashion additional safeguards for fair trial, within 
the framework of the Bill of Rights, we must avoid being confused by 
generalizations and slogans. There has been a disposition sometimes 
to equate the media and the public. Again, some have talked about a 
“public right to know” as if it were a constitutional right . 26 

These generalizations miss the point. The essence of the freedom 
guaranteed by the First Amendment is to permit unlimited expression 
of views about matters of public and political concern and to respect 
the sanctity of individual conscience and belief. We have accordingly 
long recognized that there are areas of privacy where respect for the 
individual and his rights precludes the satisfaction of public curiosity . 27 

We must bear in mind that the primary purpose of a public trial, 
and of the media’s right as a part of the public to attend and report 
what occurs there, is to protect the accused. When we speak of the 
Constitutional right to a public trial, we do not mean a spectacle before 
the public at large. The guarantee of a public trial was never intended 
to protect any right of the public to be entertained. The purpose of 

2fl The people’s “right to know” has been used to express the view that government should 
operate in the public and thus should not withhold information from the press. This “right” 
has not been held to originate in the Constitution, however, but requires the enactment of 
legislation. Sec Comment, Open Meeting Statutes: The Press Fights for the “Right to 
Know** 75 Harv. L. Rev. 1187(1962). 

2 7 For example, we have long recognized that the public in general may be excluded from 
certain trials of juvenile and domestic relations problems. See also, generally, Warren &* 
Brandeis, The Right to Privacy , 4 Harv. L; Rev. 193 (1890). Some have also urged that the 
right to free press protects, at least partially, the press from being required to disclose owner- 
ship, authorship and news sources. See c.g., Note, The Constitutional Right to Anonymity : 
Free Speech , Disclosure and the Devil, 70 Yale L. J. 1084 (1961) ; Cf. Talley v« California , 
362 U. S. 60 (I960), 
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this guarantee is to prevent secret trials and also to assure, through the 
safeguards of appropriate public scrutiny, that the administration of 
justice is honest, efficient and in conformity with law. Thus, the ulti- 
mate public concern is not the satisfaction of curiosity or any abstract 
“right to know”; rather, it is to be sure that trials are in fact fair and 
according to law. 

As this discourse continues as to how best to reconcile these great 
constitutional rights, it is well to remember that it is only by assuring 
that justice is done to individuals from day to day that we can 
assure that all of our freedoms, including free press, are preserved 
through the years to come. 


* •*• * 
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